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A DAY WITH JUDGE MACK IN THE JUVENILE 
COURT IN CHICAGO. 


The juvenile courts are as yet so new that 
comparatively few of the people of the country 
know of even their existence, and many law- 
yers have only heard that there are such 
things. The juvenile court, nevertheless, is 
destined to become one of the greatest factors 
of our civilization. It is already showing a 
new method of dealing with the criminal 
classes of the youth of our Jand which is 
taking the place of old, because practice is 
demonstrating that the new is infinitely su- 
perior to the old. The influence of this new 
process is of such a character that thousands 
of homes are reached where children are al- 
lowed to run to the bad. Many parents are 
brought face to face with a responsibility 
which never had before presented itself to 
them. They are made to understand that if 
they have not an interest in bringing up their 
children in such a way as to make good citi- 
zens of them, the state has. Public policy 
steps in, where the necessity exists, and takes 
charge of wayward children and proposes a 
system of education, regardless of the pa- 
rents,*who have failed in their duty, and 
thereby lost the right to the society of 
their children. Many parents are aided by 
the juvenile court to bring their children 
to understand their duties by giving them the 
assurance that the state will punish them if 
they do not obey. 

‘‘Now abides faith, hope and love, but the greatest 
of these is love.” 

One who has never been in to Judge Mack’s 
court or had any knowledge of the juvenile 
court, would wonder what was going on. The 
persons in attendance are women and chil- 
dren, men being largely in the minority. 
There are ninety cases to be heard, and the 
judge, delayed by duties in the chancery 
division of the circuit court, of which the 
juvenile court is a part, remarks that these 
cases must be heard before he is through his 
day’s work; that means that he must work 
into the night. The probation officers of the 





court seemed to be largely women. Their 
duties are to look up the wayward children, 
examine into their environments to co-oper- 
ate with their parents where they can, and 
when it becomes necessary to cause delin- 
quent children to be brought before the 
court. All these officers, both women and 
men, seemed to be well chosen, for their 
faces were effulgent with human kindness 
and the delinquent children and their parents 
showed a confidence in them which was pleas- 
ing to see. The success of the juvenile court 
depends entirely upon the make-up of the 
judge. He must love children, under- 
stand them, and be possessed with in- 
finite patience and tact. Judge Mack 
is possessed of these qualities. A boy is 
brought before him, is kindly greeted by the 
judge. How different fromthe treatment in 
the criminal courts. He has been in bad com- 
pany and out of school and is charged with 
stealing. This is his first appearance before 
the judge. The judge seems already to have 
gained the boy’s confidence and he talks 
kindly with him and draws the boy out as he 
admonishes him against the wrongs he has 
been charged with. The boy's head hangs, 
The judge says tohim: ‘Hold your head up 
my boy and look the world in the face. I am 
going to give you a chance now to makea 
man of yourself. I want you to promise me 
that you will go to school and keep out of 
the company of bad boys and stop stealing.’”’ 
The boy gives his promise and the judge 
continues kindly but firmly with: ‘‘If you 
are brought here again I will have to punish 
you. Do you understand this?’ Thus the 
boy is given a chance. He has been treated 
with kindness. He goes away with no bitter 
feeling in his heart. He is made to feel that 
there is a chance for him and that he can be 
a man if he tries. So he goes out to try. He 
may fail and be brought again before the 
judge and sent to the school at St. Charles, or 
the farm, where his time will be given to use- 
ful employment and schooling, while all thie 
time he is made to feel that he is going to make 
a man of himself. Patience, hope and love 
are working a new being in many a boy and 
girl, who instead of going to swell the num- 
bers of the confirmed criminals, are made 
useful members of society. The old pro- 
cesses have never done this. 

We have only space for another instance 
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and phase of the work of this court. A young 
girl with bright face, upon which ambition has 
traced its lines, an orphan living with an old 
uncle who has no smypathy with her ambition, 
but a firm determination to compel her to 
pursue a course he has marked out for her. 
She has just entered the high school and is 
ambitious to make a teacher of herself, while 
the old uncle wants her to take a place to do 
housework. She tells a story wherein the 
uncle is shown to be a constant fault-finder 
and upon one occasion had dragged her by 
the arm through the street without provoca- 
tion and had kept her in a constant state of 
humiliation. Much time was given to this 
case and several propositions suggested which 
did not seem to meet her approval, until a 
Catholic priest offered to put her in a good 
home where she would be permitted to attend 
the high school. Her whole being seemed to 
spring forward to meet the opportunity. That 
was what she wanted and the court gave her 
in charge of the kindly-faced priest. Here 
in this court Jew and Christian, Catholic and 
Protestant, work together in harmony for 
human good, mankind is lifted up; the words 
of the Apostle are verified. Sooner or later 
those who are engaged in this kind of work 
must be looked upon as of the real heroes 
‘*in life’s broad field of battle.’’ 


NOTES OF IMPORTANT DECISIONS. 


WILLS—LEGACIES IN SATISFACTION OF OBLI- 
GATIONS PRESERVED FROM LAPSE.—In general, 
as is well known, the death of a legatee in the 
lifetime of the testator causes the legacy to lapse, 
but the recent decision of Farwell, J., in Stevens 
v. King, 1904, 2 Ch. 30, shows that the courts 
do not act on this rule where the object of the 
testator in giving the legacy was not merely to 
make a gift, but to satisfy a moral obligation. 
This is the case, for instance, where a testator 
provides by his will for the payment of debts 
which have become statute-barred, and there are 
several decisions that. under such circumstances, 
the estate of a creditor who predeceases the tes- 
tator will be allowed to benefit under the will. 
{n Williamson v. Naylor, 3 Y. & C. Ex. 208, the 
testator directed that a specified share of his 
residuary estate should be divided among certain 
creditors named in a schedule. It was pointed 
out by Alderson, B., that the schedule referred 
not to individuals, but to debts, and consequently 
the intention was that the debts should be dis- 
charged, whoever might be the persons actually 
benetiting. A similar decision was given in 








Philips v. Philips, 3 Hare, 281. And in Re Sower- 


by’s Trusts, 2 K. & J.. 630, Wood, V. C., recog- 
nizing that the intention of the testator was to 
discharge his debts, declined to exclude cred- 
itors who had died in his lifetime. 

‘*In the recent case of Stevens v. King,” says 
the Solicitor’s Journal in speaking of the princi- 
pal case, ‘‘a beneficiary under a settlement had a 
life interest, with a power of appointment by 
will. She received from the trustee a greater 
sum than she was entitled to in respect of in- 
come, and in proceedings which were subse- 
quently taken she undertook to make good the 
excess by executing an appointment in favor of 
thetrustee. She made a will accordingly, but 
the trustee predeceased her, and it was argued 
that the appointment failed to take effect. Far- 
well, J., however, held that there had been no 
lapse. The above cases, he said, established the 
rule that if the court finds upon the construction 
of the will that the testator clearly intended not 
to give a mere bounty to the legatee, but to dis- 
charge what he regarded as a moral obligation, 
whether it were legally binding or not, and if 
that obligation still existed at the testator’s 
death, there was no necessary failure of the tes- 
tator’s object merely because the legatee died in 
his lifetime; and, consequently, in such a case, 
death did not cause a lapse. The intention in 
the present case was to satisfy an obligation to 
the estate of the trustee, and hence the principle 
applied.” 

‘There does not seem to be much authority on 
the question involved in the United States, but 
in the New Jersey case. Ward v. Bush, 45 Atl. 
Rep. 534, the general doctrine of the English 
cases was approved and adopted; indeed, the 
New Jersey court went to considerabie lengths in 
enforcing such doctrine. It was not only held 
that a legacy given to discharge an obligation 
will not lapse by the legatee’s death prior to that 
of the testator, but further, that a legacy declared 
to be ‘‘for value received’ will be presumed to 
have been given to discharge an obligation in the 
absence of evidence to the contrary. ‘The court 
said in part: 

‘In the case at bar there is enough to show 
that the legacy was given, not as mere bounty, 
but in discharge of an obligation. It need not 
appear to have been an exact equivalent to it. 
Philips v. Philips, 3 Hare, 292. The testatrix 
says that she gives it ‘for value received.’ These 
words, as well understood by laymen as by law- 
yers, raise the presumption of a legal considera- 
tion moving from the promisee sufficient to sus- 
tain the promise. Holliday v. Atkinson, 5 Barn. 
& C. 501; Clayton v.Gosling, Jd. 360. Itisso held 
not only in the case of notes and bills, but of 
other contracts. Whitney v. Stearns, 16 Me. 397. 
And even of deeds of land. Jackson v. Alexander, 
3 Johns. 493. Inthe case last cited, where the 
deed was expressed to be for ‘value received,’ 
and could only operate as a bargain and sale un- 
der the Statute of Uses, Kent, C. J., says: 
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‘“Value received’? is equivalent to saying 
money was received or a chattel was received. 
It is an express averment ex vi termini of a quid 
pro quo.’ In the case at bar no evidence was of- 
fered on either side. ‘There being, however, in 
the will itself, an admission of valuable consid- 
eration received, the bequest comes within the 
above-mentioned rule, and must be held not 
to have lapsed by Dr. Daly’s death in testatrix’s 
lifetime.”’ 





SPECIFIC PERFORMANCE — PART PERFORM- 
ANCE ENTITLES PARTY TO, WHEN?—In the case 
of Cross v. Johnston, recently decided by the 
Supreme Court of Arkansas, 88 S. W. Rep. 945, 
the facts were as follows: Elizabeth Cross was 
the owner of 120 acres of land in Calhoun county, 
which she contracted to sell to B. B. Johnston on 
the lst day of March, 1899. He agreed to pay 
Mrs. Cross $285 for the land. He paid $50 of this 
at the time of the contract, and was to pay the 
remainder when the deed was executed. There 
was an acre or two of this land cleared, and 
Johnston had rented this cleared land from Mrs. 
Cross for that year, and had possession of it at 
the time he purehased. The next day after mak- 
ing the purchase Johnston took possession of and 
commenced to clear up and improve additional 
portions of the land he had bought. A few days 
afterwards he had a deed prepared, and sent it 


by one of his sons to Mrs. Cross, with the balance. 


of the purchase money to complete the purchase, 
but Mrs. Cross had changed her mind and refused 
to execute the deed. Soon afterwards she sold 
the land to the Pearson Lumber Company for 
$275—$10 less than Johnston agreed to pay first. 
Johnston brought this action inequity against 
Mrs. Cross and the lumber company, in which he 
alleged he had paid part ofthe purchase money, 
had taken possession under his contract and 
made improvements, etc., and that the lumber 
company had notice of his purchase from Mrs. 
Cross at the time it purchased from her; and he 
asked that herdeed to the lumber company be 
canceled, and that she be required to execute a 
deed to him. The court found the facts in favor 
of the plaintiff, and ordered Mrs. Cross to exe- 
eute a deed to him, but made no order in refer- 
ence to the deed she had executed to the lumber 
company. The defendants appealed. The court 
said: 

“This is an appeal from a decree order- 
ing the specific performance of a contract 
to sell and convey land. The evidence is 
amply sufficient to support the finding of the 
chancelor that the plaintiff did contract to sell 
this land to the plaintiff, and that the lumber 
company, which afterwards bought the land from 
her, had notice of his purchase at the time it 
purchased. But the contract of the plaintiff with 
Mrs. Cross was not in writing, and the main ques- 
tion in the case is whether the facts in proof are 
such as to take the contract out of the statute of 
frauds. ‘ne plaintiff paid $50 on the purchase 





when the contract was made, and lie took imme- 
diate possession of the land, and commenced to 
clear and improve the land. Plaintiff, it is true, 
was already in possession of the cleared land as a 
tenant; but there was only an acre or two of this 
cleared land, and the plaintiff had no control of 
the uncleared land until his purchase. If the 
only possession shown had been that he con- 
tinued to remain in possession of the land that he 
had already held as tenant, that would not have 
been sufficient, but the evidence shows that he 
not only held the cleared land, but after the pur- 
chase, and in pursuance of his contract, plaintiff 
took possession of the uncleared land, and com- 
menced to make improvements upon the same by 
clearing the same and getting it ready for culti- 
vation. He had no authority as tenant to cut 
timber and clear the land, and these acts of 
plaintiff shows that he had taken possession of 
the land as owner thereof. As the evidence shows 
that this was done under the contract of purchase, 
we think that this, in connection with the part 
payment of the price, was sufticient to take the 
case out of the statute, and to authorize the de- 
eree rendered by the court. Morrison v. Peay, 
21 Ark. 110; Pomeroy on Contracts, § 115. 

By some oversight the decree of the court made 
no reference to the deed of Mrs. Cross to the 
Pearson Lumber Company. But unless this deed 
is canceled it is evident that a deed from Mrs. 
Cross to plaintift will be of no avail. As this was 
probably a mere oversight, the case, it plaintiff 
desires, may be remanded so that the decree can 
be corrected in that respect, but if that is done, 
the additional cost must be paid off by the plaint- 
iff. In other respects the decree is affirmed.”’ 

The grounds upon which the doctrine has been 
based uretwo: First, that the possession would 
expose the vendee to liability as trespasser, and 
for the rents and profits, unless he was permitted 
to show the authority under which he entered, 
and evidence having been admitted to prove the 
verbal contract for this purpose there is nothing 
in the statute which prevents a court from giv- 
ing its full force and effect in establishing the 
contract by suvh evidence; and secondly, in the 
language of an eminent equity judge, ‘the 
acknowledged possession of a stranger on the 
land of another is not explicable, except upon the 
supposition of an agreement, and is, therefore, 
constantly being received of evidence of an ante- 
cedent contract, and as suflicient to authorize an 
inquiry into its terms the court regarding what 
has been done as a consequence of the contract.”’ 

The authorities will be found to greatly pre- 
ponderate in accordance with the above doctrines 
and will be found collected in Pomeroy on Con- 
tracts, Sec. 115. 
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ACTION BY UNBORN INFANT.* 


I. Introductory. 
1. In general. 
2. Unborn infants take when. 
3. Direct conveyance to unborn infants. 
4. Conveyance to uses, trusts, remainders, etc. 
5. Degree of development necessary. 
Il. Right to Recover for Injuries to its Person. 
6. In general. 
7. As to right of action. 
8. Same—At common law. 
9. Same—Same—aA pertinent inquiry. 
10. Same—Some holdings. 
ll. Same—English view. 
12. Same—No precedent for action. 
13. Same—Same—Nonsequitur. 
14, Same—Is infant part of mother, or separate 
life? 
15. Same—Negligence and Duty Relative. 
16. Same—Distinction of cases. 
17. Same—Mother having settled or recovered 
damages. 
18. Same—By administrator. 
Ill. Right to Recover Damages for Injury to Pa- 
rent. 
19. Right to maintain action. 
20. Same—But one action to be brought. 
21. Same—Statute of limitations. 
22. Same—Prior recovery by another. 
23. Conclusion, 


1. Inrropuctory. 


1. In General.—An unborn child is re- 
garded as in esse for all purposes beneficial 
to itself, though not for the benefit of an- 
other person.' But this doetrine is confined 
to children who are conceived in lawful wed- 
lock. A bastard child, while en ventre sa 
mere, is not regarded as in esse, because such 
child could not take at common law until he 
got a reputation of being a child of a particu- 
lar person, and such a reputation could not 
be gained before the child was born.? This 
rule regarding unborn children has been of 
long standing. In the early common law 
they had a writ de ventre inspiciendo which 
lay® in favor of the heir apparent, or of a 
devisee, where a woman was ‘‘suspect.’’ If 
the wife was found to be with ehild she was 
removed to a castle, and there safely kept 
until her delivery. 

*Copyright by James M. Kerr. All rights reserved. 

1 As for casting estate by the curtesy, See Marsellis 
y. Thalhimer, 2 Paige Ch. (N. Y.) 35, 21 Am. Dec. 
46, or giving a court jurisdiction to partition estate 
between living child and such child en ventre sa mere; 
Gillespie v. Nabors, 59 Ala. 441, 31 Am. Rep. 20. 

2 This has been the rule ever since the early case of 
Metham vy. Duke of Devon, 1 P. Wms, 529. 

3 Co. Litt. 86. 

4 See Ex parte Wallop, 4 Bro. Chan. Case, 90; Ex 
parte Bellette, 1 Cox Chan. Case, 297, Theaker’s Case, 
Cro. Jack. 686; Dursley v. Berkley, 6 Ves. 251, 5 Rey. 
Rep. 28. 





2. Unborn Infants Take When.—On this 
principle it has been held that an unborn in- 
fant-—being subsequently born alive—-may 
take by charge of portion;® may be execu- 
tor;® may have a guardian,’ and an injunc- 
tion to stay waste.® 

3. Direct Conveyance to Unborn Infants.- 
An unborn infant could take property by di- 
rect conveyance or deed of gift under the 
civil law, but it is wholly at variance with the 
principles, precepts and maxims of the com- 
mon law,’ which, in conveyances immediately 
and directly to the grantee, required four 
things, to-wit: 1. A grantor; 2. A grantee; 
3. A thing to be granted, and 4. Actual de- 
livery.1° The common law rule in this re- 
spect has been generally, if not universally, 
adopted in this country.!' But there are 
well recognized exceptions to the com- 
mon law rule—some of which have been 
engrafted by statute.'* Thus in a future 
contingent estate created by deed, the grantee 
thereof need not be in esse at the time of the 
execution, but he must be in esse before the 
estate can vest.'? Ona conveyance by a hus- 


5 Thellusson v. Woodford, 2 Ves. Jr. 319, 4 Ves. Jr. 
277, 11 Rey. Rep. 112; 1 Bos. & P. N. R. 357, 4 Rev. Rep. 
205, 8 Rev. Rep. 104. 

6 And if mother subsequently delivered of two chil- 
dren, they may both be appointed executors. Thell- 
usson v. Woodford, supra; Bacon’s Abr. tit. “In- 
fancy.” C, and *“Executors,” A,7; Tyler on Inf. & 
Covet., § 154. 

7 Thellusson v. Woodford, supra. 

8 Wallis v. Hodson, 2 Atk. 115; Thellusson vy. Wood- 
ford, supra. 

9 See Co. Inst. 50, Co. Litt. 2, 3 Peiken’s, § 43, 
Touch. C. 9, No. 4, Shep. Touch. 325. 

10 See Dupree v. Dupree, 1 Bush. (N. Car.) Eq. 
164, 59 Am. Dec. 590. The common law rule has 
now been changed by statute in North Carolina, so 
that on deed toa woman and her chidren, a child en 
ventre sa mere will take thereunder. Heath v. Heath, 
114 N. Car. 547, 198. E. Rep. 155. 

Nl See Phelan v. San Francisco, 6 Cal. 531; Hunter 
v. Watson, 12 Cal. 363, 73 Am. Dec. 543; Barr v. 
Schroeder, 32 Cal. 609, 610; Hulick v. Scovil, 9 Ill. 191; 
Faloon vy. Simshauser, 130 Ill. 649, 22 N. &. Rep. 8365; 
Morris vy. Candle, 173 Ill. 1, 9, 69 Am. St. Rep. 282, 52 
N. E. Rep. 1036, 44 L. R. A. 489; Harriman v. Southam, 
16 Ind. 190; Austin v. Show, 92 Mass. (10 Allen) 552; 
Natchez v. Minor, 9 Smed. & M. (Miss.) 554, 48 Am. 
Dec. Douthitt v. Stinson, 63 Mo. 268; 
Don v. Hay, 21 N. J. L. (1 Zab.) 174; Brown v. Combs, 
29 N. J. L. (5 Dutch) 36; Towar v. Hale, 46 Barb. (N. 
Y.) 361; Newsom v. Thompson, 2 Ired. (N. Car.) L. 
277; Grimes v. Orrand, 2 Heisk. (Tenn.) 298; Lillord 
v. Ruckers, 9 Yerg. (Tenn.) 64; Russell v. Topping, 5 
Me. L. C. UC. 194, 202, 21 Fed. Case, 60. 

12 See Heath vy. Heath, 114 N. Car. 547, 19S. E. Rep. 
155. 

13 See Hall v. Leonard, 18 Mass. (1 Pick.) 27; New- 
som v. Thompson, 2 Ired. (N. Car.) L.277; Morris v. 
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band to his. wife and the children ‘‘begotten 
of him,’’ a child en ventre su mere, afterwards 
born alive, will take thereunder as prospective 
co-purchaser.'* And under .a deed of gift 
to grandchildren, a child conceived and 
afterwards born alive will take.'® Copy hold 
lands may be surrendered immediately to the 
use of an infant en ventre sa mere, because 
such surrender is only executory, and noth- 
ing vests until admittance; the title of the 
surrender vests in a third person until the 
birth of the infant and its capacity to take 
the estate.!° 

4. Conveyances to Uses, Trusts, Remain- 
ders, etc.—In convéyances to uses, in trust 
and remainder, the rule is otherwise than in 
direct conveyances in presenti, because the 
legal estate vesting in a trustee, the require- 
ments of the rules of law are satisfied, and 
the use is allowed to shift so as to include a 
child en ventre sa mere.'* A limitation to 
‘‘ehildren,’’ ‘‘heirs,’’ or ‘‘issue,’’ will include 
a child conceived and afterwards born alive. 18 
Also the granting of a remainder after a life- 
estate, in favor of an unborn child, will vest 
the title to such remainder in a child en ventre 
sa mere, where such child is afterwards born 
alive at such a stage of development as to be 
capable of living.!® 

5. Degree of Development Necessary.—The 
conceived child, to acquire any civil rights, 
must be afterwards born alive atsuch a stage 
ot development ss to be capable of living. 
Premature birth is not regarded as of such a 
character as to give completeness to inchoate 
rights.?° Medical authorities tell us that no 


Stephens, 46 Pa. St. 200; Huss v. Stephens, 51 Pa. St. 
282; Gurdin v. Deos, 27S. Car. 479. 

4 Eo instanti the child becomes joint-tenant with 
its mother. Powell vy. Powell,5 Bush (Ky.), 619, 96 
Am, Dec. 372, but denied in Davis vy. Hardin, 80 
Ky. 672 holding, the mother takes an estate for life, 
with remainder in fee to children. 

1 Dupree v. Dupree, 1 Bushb. (N. Car.) Eq. 164, 59 
Am. Dec. 590. 

16 Dupree v. Dupree, supra. 

17 See Dupree v. Dupree, supra; Gay v. Baker, 5 
Jones (N. Car.) Eq. 344, 78 Am. Dec. 299; Hurst 
Satterwhite, 85 N. Car. 75. ; 

18 Gillespie v. Nabors, 69 Ala. 441, 444, 31 Am. Rep. 
20, 22; Marcellis v. Thalhimer, 2 Paige Ch. (N. Y.) 
47; Hawley vy. James, 5 Paige Ch. (N. Y.) 464. 

129 See — v. Derr, 67 Mich. 369, 24 N. W. Rep. 
108 (under Michigan statute.) See Graham v. Hough- 
talin, 30 N. J. L. (1 Vr.) 552; In re Francomb, L. R. 
9 Ch. Div. 652, 47 L. J. Ch. (N. S.) 328. 

20 See Harper v. Archer, 4Smed. & M. (Miss.) 99, 
43 Am. Dec. 472: Marsellis v. Thalhimer, 2 Paige 
Ch. (N. Y.) 356,21 Am. Dee. 66; Swift v. Duffield, 5 








infant can be born viable—-that is, capable of 
iiving——until one hundred and fifty days, 
or five months, after conception. Between 
five and seven months there have been in- 
stances of infants living, but the instances 
are most rare ; and even at seven months after 
conception the chance of surviving six hours 
after birth is much against the child.?! This 
doctrine is announced by Dr. Beck, but it is 
to be noted that Dr. Beck wrote before the 
introduction of the modern device of ‘‘incu- 
bators’’ for prematurely born infants of 
millionaire parents, who alone can ‘‘pay the 
price.’’ This pew process or apparatus may 
require the rules heretofore prevailing to be 
revised as to this matter. Delivery by the 
Cesarean process from the body of the 
mother, even though she be dead, will perfect 
inchoate rights of the infant, in the same 
manner as where delivered by the natural 
process. ?? 


II. Rieur tro Recover ror Insurirs TO 

Its Person. 

6. In General.—The solicitude of the law 
for the full protection of the material and 
worldly interests of a child after conception 
and before birth are briefly outlined above. 
The reports are full of decisions in favor of 
unborn infants as to the protection of their 
estates in the expectation that they will be 
subsequently born alive and capable of living. 
While in the mother’s womb an infant may 
suffer wrongs in its property and rights, and 
receive injury to its person. The wrongs to 
its property and property rights or interests 
will be promptly redressed by the courts. 
But what relief or redress is there for the 
more serious wrongs which affect its life, 
limbs and health? Is there any law in reason 
or equity why these injuries to its proper 
person, on its birth, may not be recovered for 
in like cases and under like circumstances 
that it could recover, had it been born at the 
time when these injuries were received? It 
is thought there are absolutely none. Surely 
the limbs and future good health of an un- 
born infant are of as much importance, and 


Serg. & R. (Pa.) 38; Wallis v. Hodson, 2 Atk. 115, 
117. 

21 1 Beck Med. Juris. (12th Ed.) 407. 
Med. Jur. 406. 

22 See Marsellis v. Thalhimer,2 Paige Ch. (N. Y.) 

5,21 Am. Dec. 66 In matter Winnie, 1 Lans.(N. Y.) 
613. 


See Chitty 
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of as great solicitude to the law, as its prop- 
erty and worldly wealth. As a matter of 
public policy, it is of more importance to the 
state that infants shall be born into the world 
with perfect bodies and sound minds, than 
that they shall be born into the world with a 
silver spoon in their mouths. With health, 
a sound body and industry they can acquire 
the ‘‘silver spoon ;’’ but no amount of worldly 
wealth can procure a sound body for a con- 
genital cripple. ‘This branch of the law may 
be regarded as in its formation stage. The 
adjudicated cases in this country and England 
are few. Such cases as have occurred are 
appended, and results of the deliberations 
and reasonings of the courts given. It may 
be premised that the dissenting opinions in 
some of these cases have the stronger argu- 
ments for their support, and are regarded as 
the better law, and will undoubtedly ulti- 
mately become established as the law of the 
land. ‘The well-known conservatism of bench 
and bar, alike, as a class—the tendency to 
cling tenaciously to that which is established 
and eschew that which is new and novel; to 
follow in the footsteps of others rather than 
reason a matter out on principle—and their 
slavery to ‘‘precedent’’ is nowhere in our 
jurisprudence more markedly apparent than 
in the reasonings of some of the judges who 
seek to justify a ruling against the right of an 
infant to maintain such an action. 

7. As to Right of Action.—As to whether 
an unborn infant, afterwards born alive, in 
such a stage of gestation and development as 
to be capable of living, can maintain an action 
to recover compensation in damages for in- 
juries sustained while in its mother’s womb, 
may properly be regarded as an open one 
in this country. It is true the question has 
arisen and been presented in Illinois, Massa- 
chusetts and Rhode Island, but it is not 
thought that it can be regarded as definitely 
settled in either of these jurisdictions. It is 
true the decisions rendered seem to militate 
against the right of such an infant to main- 
tain such an action for damages under any 
circumstances. But some of these decisions 
are by a divided court, and the others are 
thought to be limited to the particular state 
of facts and surrounding circumstances of 
each particular case, and not to commit those 
states unalterably to a declaration, on prin- 
ciple, that an infant cannot, under any cir- 





cumstances, maintain an action to recover 
damages sustained, through the wrongful or 
negligent act of another, while ex ventre sa 
mere. In all other states of the union such a 
question is res integra, and must be settled 
on principle and not on precedent. 


8. Same—At Common Law.—At common 
law actions were maintainable to recover dam- 
ages occasioned by injuries to the person of 
the plaintiff, whether inflicted intentionally 
or through negligence of the defendant, The 
governing principle illustrated by such cases 
is that the common law, by way of damages, 
gave redress for personal injuries inflicted by 
the wrong or negligence of another.** Is an 
unborn infant a ‘‘person’’ within the purview 
of the doctrine of the common law: Science 
has demonstrated unmistakably, and in a 
manner to defy contradiction, that an unborn 
infant, after a certain stage of development, 
is to be regarded as a distinct being, fully 
capable of living separate from the mother. 
While en ventre sa mere, though a distinct 
person, it draws its sustenance from the 
mother, the same as it does, or should, after 
delivery. But this fact does not render it 
any less a separate and distinct being capable 
of individual injuries for which it may re- 
ceive redress in the courts. Where injured, 
in this stage, by the negligent act or tort of 
another it is entitled to the same protection 
as it would be if in arms and helpless at its 
mother’s breast. The decisions recognize 
this fact, in part at least, and where such an 
injury, received at such a stage of develop- 
ment, results in death, the wrong-doer is held 
for homicide. If the injury is slightly below 
the severity producing death, does this debar 
the right to have the wrong redressed? The 
case of an infant in the womb of its mother 
injured by the wrongful act or negligence of 
another is thought to be clearly within this 
principle of the common law, unless ‘‘the 
fact the plaintiff was unborr when the alleged 
injuries were inflicted would have operated to 
deny a right of action. The argument is that 
at the common law an unborn child was but 
part of the mother, and had no existence or 
being which could be the subject-matter of 
injury distinct from the mother, and that an 
injury to it was but an injury to the mother; 


23 Boggs, J., in Allaire vy. St. Louis Hospital, 


supra. 
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that in such case there was but one person— 


one life—that of the mother.’’?4 

9. Same—Same—A Pertinent Inquiry.— 
‘*If, in the contemplation of the common law, 
life begins as soon as the infant is able to stir 
in the mother’s womb, and that an injury in- 
flicted upon an infant while in the womb of 
the mother shall be deemed murder if the in- 
fant survive the wound during prenatal life, 
but succumbs to it, and dies from it after be- 
ing born; andif every legitimate infant en 
ventre sa mere is to be deemed as born for all 
purposes heneficial to the child, why should 
it be supposed the common law would have 
denied to an infant born alive the right to re- 
cover damages for the injury inflieted upon 
it while in the womb of the mother? Had 
such injury, though inflicted on the child 
while in the mother’s womb, been sufficient 
to cause the death of the infant after it had 
been born alive, the common law would have 
regarded the injury as having been inflicted 
upon a human being, and punished the per- 
petrator accordingly ; and, that being true, 
why should the infant which survives be de- 
nied the right to recover damages occasioned 
by the same injury ?’’?°* 


10. Same—Some Holdings.—It has al- 
ready been noticed that the adjudicated cases 
on this point are few, and some of them are 
not well-considered.?® The general tendency 
of all these cases is to the holding that an in- 
fant, after birth, cannot maintain an action 
to recover for injuries to its person, sustained 
while en ventre sa mere.?* In the solitary 
English case dealing with the question, 
Walker v. Great Northern Railway Com- 


“4 See dissenting opinion of Boggs, J., in Allaire v. 
st. LuKe’s Hospital, 184 Ill. 559, 75 Am. St. Rep. 176, 
56 N. E. Rep. 628, 48 L. R. A. 225. 

* Boggs, J., in Allaire v. St. Luke’s Hospital (1900), 
184 Ill. 359, 75 Am. St. Rep. 176, 56 N. E. Rep. 638, 48 
L. R. A. 225, citing in the discussion, Co. Litt. 36, 3 
Co. Inst. 50,1 Pr. Wms. 348, 10 Am. & Eng. Ency. of 
L. (Ist Ed.) 624. 

2% The per curiam opinion in Allaire v. St. Luke’s 
Hospital, 184 Ill. 389, 75 Am. St. Rep. 176, 565N. E. 
Rep. 638, 48 L. R. A. 225, is particularly open to the 
objection. 

27 Allaire v. St. Luke’s Hospital (1900), 184 Ill. 359, 
75 Am. St. Rep. 176, 56 N. E. Rep. 688, 48 L. R. A. 225 
(vigorous dissent by Mr. Justice Roggs), relying en 
Dietrich vy. Northampton (1884), 138 Mass. 14, 52 Am. 
Rep. 242, and Walker v. Great Northern Ry. Co. (1891, 
L. R. 28 Ir. 69; Gorman y. Budlong (1901), 23 R. T. 
169, 91 Am. St. Rep. 629, 49 Atl. Rep. 704, 55 L. R. A. 
118. 





pany,’® the child’s mother was a passenger 
on defendant’s railroad and suffered injuries 
while on the trip, being in advanced state of 
pregnancy, for which she recovered damages. 
The infant plaintiff shortly after its birth 
brought suit to recover damages for injuries 
sustained by it at the time the mother was 
injured. The declaration was defective and 
did not disclose the disregard of a duty by 
the defendant which it owed to the plaintiff. ?® 
The judges were unanimously of the opinion 
that the action could not be maintained. 
Whetker such an action could be maintained, 
under any circumstances, by an infant who 
was en ventre sa mere at the time of the alleged 
injury, was not involved in the issue and rot 
properly before the court, although elabo- 
rately and learnedly discussed by some of the 
judges ; and while the case is of interest, al- 
though the opinions expressed are purely 
obiter dictum upon this point, the judges 
(except Mr. Chief Justice O’Brien, who ex- 
pressly declined to commit himself on the 
question) came to the conclusion announced 
in the above paragraph. 

11. Same—English View.—In the only 
English case, already referred to, the decision 
is mere dictum on this point; this dictum is 
to the effect that ‘‘the action does not lie in 
analogy to the criminal law, under which 
law if a child bern alive afterwards dies of 
injuries received while in utero, this is mur- 
der in the person who inflicted them.*® But 
there is no true analogy between such crime 
and such a tort. Crimes are offenses against 
the public; they are acts or attempts which 
tend to the prejudice of the whole com- 
munity, and, as a general rule, the criminal 
intent and the act charged to be criminal 
must concur to constitute a crime. Tort, on 
the other hand, is private wrong sustained by 
some person or body of persons. The sanc- 
tion of oneis punishment; the result of the 
other is compensation’’ (dictum).*! Another 
view, and in direct opposition to the one 
above announced, is found in the dissenting 
opinion of Boggs, J., in Allaire v. St. Luke’s 
Hospital. * ? 


8 (1891), L. R. 28 Ir. 69. 

29 See par. 18, this article. 

® 1 Ruesell on Crimes (5th Ed.), 646, note e. 

31 Walker v. Great Northern Ry. Co. }(1891), L. R. 
28 Ir. 69. 

%2 (1900), 184 Ill. 359, 75 Am. St. Rep. 176, 56 N. E. 
Rep. 688, 48 L. R. A. 226. 
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12. Same—No Precedent for Action.— 
Some of the precedent-bound judges deny 
the right of action to the infant merely because 
they cannot find a precedent. It is submitted 
that every settled doctrine of law always 
had its ‘‘first case.’’ In the case of Dietrich 
v. Northampton,** the court say: ‘‘No case, 
so far as we-know, has ever decided that, if 
the infant survived, it could maintain an ac- 
tion for injuries, received by it while in its 
mother’s womb.’’ This is by no means con- 
elusive that the action may not be maintained, 
‘*vet, in view of the fact that, as said by Mr. 
Justice O’Brien,** similar circumstances 
must have before occurred, it is entitled to 
great weight, especially where the right to 
maintain the action is doubtful.’’** This 
reasoning is regarded as decidedly unsatis- 
factory, virtually ‘‘begging the question,” 
and not in keeping with what we have a right 
to expect from men of alert minds whose 
public duty it is to ‘‘wrestle’’ with knotty 
points and new and novel questions. Lord 
Mansfield has well disclosed : ‘*The law would 
be an absurd science were it founded upon 
precedents only. Precedents are to illustrate 
principles, and to give them a fixed author- 
ity.”’"*® Mr. Judge Cooley, treating of prece- 
dents, among other things says: ‘‘New and 
peculiar cases must also arise from time to 
time for which the court must find the gov- 
erning principle, and this may either be re- 
ferred to some principle previously declared, 
or to some one which now, for the first time, 
there is occasion to apply.’’?* This is one 
of the very questions which are new, and for 
which courts must find the governing prin- 
ciple, not & precedent. 

13. Same — Same — Non sequitur.—The 
reasons given why the action is not main- 
tainable are varions, among them the fact 
that there is no precedent for maintaining 
such an action, and the one given in the per 
euriam opinion of the Illinois supreme court, 
that ‘‘if the action can be maintained, it 
necessarily follows that an infant may maintain 
an action against its own mother for injuries 
occasioned by the negligence of the mother 


33138 Mass. 14, 52 Am. Rep. 242. 

34 Walker v. Great Northern Ry. Co. (1891), L. R. 
28 Ir. 69. 

3% Allaire v. St. Luke’s Hospital (1900), 184 Ill. 359, 
75 Am, St. Rep. 176, 56 N. E. Rep. 638, 48 L. R. A. 225. 

36 See 1 Kent Com. 477. 

7 Cooley on Torts, pp. 13-15. 





while pregnant wit" it,’’?* whichis manifestly 
anon sequitur. 

14. Same—Is Infant Part of Mother, or 
Separate Life?—The degree of development 
in an unborn infant necessary to perfect in- 
choate rights, has already been alluded to.*” 
It has not been thought necessary, for the 
purposes of this article, to gofully into the 
scientific question. It is regarded as no 
longer open to dispute that during the latter 
stages of development before the period 
of parturition an unborn infant is as distinct 
a being from its mother, as when helpless in 
her arms drawing nourishment from her 
breast. Mr. Justice Boggs pertinently re- 
marks that ‘‘a foetus in the womb of the 
mother may weil be regarded as but a part of 
the bowels of the mother during a portion of 
the period of gestation; but if, while in the 
womb, it reaches that parental age of viability 
when the destruction of the life of the mother 
does not necessarily end its existence also, 
and when, if separated prematurely and by 
artificial means from the mother, it would be 
so far a matured human being as that it would 
live and grow, mentally and physically, as 
other children generally, it is but to deny a 
palpable fact to argue there is but one life, 
and that the life ofthe mother. Medical sci- 
ence and skill and experience have demon- 
strated that at a period of gestation in advance 
of the period of parturition the foetus is capa- 
ble of independent and separate life, and that, 
though within the body of the mother, it is 
not merely a part of her body, for her body 
may die in all of its parts and the child re- 
main alive, and capable of maintaining life, 
when separated from the dead hody of the 
mother.’’ If at that period a child soad- 
vanced is injured in its limbs or members, and 
is born into the living world suffering from 
the effects of the injury, is it not sacrificing 
truth to a mere theoretical abstraction to say 
the injury was not to the child but wholly to 
the mother?! The better opinion and sounder 
principle is thought to be, that if an infant 
en ventre sa mere 1s injured in its own proper 
person by the wrongful act or negligence of 
another, at a period in its foetal existence at 
which it is capable of independent and sepa- 


88 Allaire v. St. Luke’s Hospital (1900), 184 Tl. 359, 
75 Am. St. Rep. 176, 56 N. E. Rep. 638, 48 L. R. A. 225. 

39 See par. 5, this article. 

40 Dissent in Allaire v. St. Luke’s Hospital, supra. 
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rate life, and capable of maintaining that life 
after separation from the body of the mother, 
and is afterwards born into the world suffer- 
ing from the effects of such injury, an action 
for damages therefor should be permitted to 
be maintained in the same manner as though 
the child had been born at the time when the 
injury was inflicted.‘ ! 

15. Same—Negligence and Duty Relative.— 
The English court, in the case already alluded 
to, in denying the right of an infant to main- 
tain an action for injuries received by it 
while in the womb of its mother, who was a 
passenger upon the railway, when negligence 
in the operation of the train injured the mother 
and also caused the injury to the unborn 
child complained of, remarked that ‘‘negli- 
gence and duty are respectively relative, not 
absolute terms. There is no case in which 
duty to an unborn child can arise out of con- 
tract ; it mus arise, if at all, from the relative 
circumstances and situations of defendant 
and the infant plaintiff at the time of the oc- 
currence of the wrongful act or negligence 
complained of. But at that time the infant 
plaintiff had no actual existence, was not a 
human being, was pars viscerum matris, and 
there is no authority or principle of law to 
show that a legal duty arose towards that 
which was not in esse in fact, and has only a 
fictitious existence in law, so as to render a 
negligent act a breach of duty.’’*? But this 
enunciation is manifestly dictum, the major 
premises unwarrantedly assumed, and the 
conelusion arrived at not sound in principle. 

16. Same—Distinction of Cases.—It is to 
be noted that there are well-defined distinc- 
tions in the cases, and it is submitted that 
these distinctions are of such a character that 
the one case cannot be regarded as competent 
authority for the other; and neither of them 
is to be construed as an authority definitively 
settling that an unborn infant cannot, under 
any circumstances, maintain an action for 
damages arising from injuries suffered while 
in the womb, occasioned by the negligent or 
tortious acts of another. In the case of Diet- 
rich v. Inhabitants of Northampton,‘*® a 
woman four or five months advanced in preg- 
nancy slipped and fell by reason of a defect 

‘| See Boggs, J., in Allaire v. St. Luke’s Hospital, 
supra. 

‘2 Walker v. Great Notthern Ry. Co. (1881), L. R. 


28 Ir. 69. 
48 (1884), 138 Mass. 14, 52 Am. Rep. 224. 





in the highway, in consequence of which there 
was a miscarriage. The child was alive when 
delivered, but was not sufficiently advanced 
in fetal life to survive its premature birth, 
and died before it was severed from its mother. 
The person of the infant was not directly in- 
jured otherwise than by a communication of 
the shock to the mother; and it was held an 
action to recover damages did not accrue to 
an administrator of the child. This case can 
have little if any force or application in a 
eause where the unborn child was injured in 
its proper person after such a period of gesta- 
tion as to be capable of maintaining life sepa- 
rate and apart from the mother.‘ * 

In the case of Walker v. Great Northern 
Railway Co.,4° where a woman, far advanced 
in pregnancy, took passage on defendant’s 
railway, and there was an accident to the 
train whereby the mother was injured, and 
the child was also injured in its proper per- 
son, and thereafter born a permanent cripple, 
the action by the child for damages could have 
been sustained only on the ground that the 
defendant‘railway had failed to observe some 
duty it owed to the unborn child, arising 
generally by reason of defendant’s position as 
a common carrier; and the declaration was so 
defectively drawn that it failed to disclose that 
the railway company had knowledge, or in 
the exercise of the required care and pru- 
dence should have had knowledge, of the con- 
dition of the mother and the existence of the 
unborn child, and, for that reason the case 
is not regarded as settling, or properly pass- 
ing upon, the question as to the right of an 
unborn infant, under any circumstances, to 
maintain an action for injuries sustained while 
en ventre sa mere, 

17. Same—Mother Having Settled or Re- 
covered Damages.—If the contention that the 
mother and child are separate and distinct 
entities, the one depending upon the other for 
food and sustenance merely, and not being 
simply a part of her person to such an extent 
as to be incapable of separate existence, and 
an injury to the mother and an injury to the 
child in her womb, caused by a negligent or 
tortious act, constitutes a separate and dis- 
tinct wrong to each, for which there is a sepa- 
rate and distinct liability to each ; and a set- 
tlement or recovery by one will not bar a re- 


4 See pars. 2, 8, this article. 
# (1891), L. R. 28 Ir. 69. 
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covery by the other any more than a settle- 
ment of one passenger injured in a railroad 
wreck will bear recovery by another passen- 
ger injured in the same wreck and by the 
same cause. This is submitted to be the 
reasonable view, and that it should be held to 
he the law. But it has been held, though not 
decided definitely, for there was a vigorous 
dissent,—that where the mother has settled 
or reeovered damages for the injury to her 
occasioned by a tortious act or negligence, 
the child injured in its proper person, after 
birth, cannot also maintain an action for in- 
juries sustained by it, while en ventre su mere, 
by reason of the same tortious act or negli- 
gence. *® 

18. Same—By Administrator.—The right 
of an administrator to maintain an action to 
recover damages for injuries sustained by an 
infant while inthe womb, will of course be 
ruled by the right of the infant, if it had sur- 
vived, after being born alive, to maintain such 
action. And we are therefore prepared to 
find the cases already discussed holding that 
an action by an administrator of a child re- 
ceiving injuries received while en ventre sa 
mere, from the effects of which it died shortly 
after birth, is not maintainable under a statute 
providing that ‘‘whenever the death of a per- 
son shall be caused by the wrongful act, neg- 
lect, or default of another, and the act, neg- 
lect, or default is such as would, if death had 
not ensued, have entitled the party injured to 
maintain an action and recover damages in 
respect thereof, then, and in every such case, 
the person who, or the corporation which, 
would have been liable if death had not en- 
sued, shall be liable to an action for damages, 
notwithstanding the death of the person in- 
jured, and although death shall have been 
caused under such circumstances as amount 
in law toa felony. Every such action shall 
be brought by and in the name of the execu- 
tor or administrator of such deceased per- 
son.’’ The reason assigned being because 
the unborn infant, had it survived the injury, 
would not havehad a right to maintain an 
action to recover damages,—-not heing recog- 
nized by law as a person capable of having a 
standing in court,4?7—which assumption, it 

“ Daubert v. Western Meat Co. (1903), 139 Cal. 480, 
% Am. St. Rep. 154, 69 Pac. Rep. 297, 78 Jd. 244: 
Walker v. Great Northern Ry. Co. (1891), L. R. 28 Ir. 
69. 

47 Gorman y. Budlong, 23 R. 1. 169, 91 Am. St. Rep. 





is submitted, is unsound in principle, and 

muston mature consideration, be declared to 

be untenable, either at common law or under 

statute. 

Ill. RiGur ro Recover Damaces 
JURY TO PARENT. 

19. Right to Maintain Action.—The injury 
an infant in the womb may receive to its own 
proper person by reason of the negligent or 
tortious act of another, is one thing, and an 
injury to such infant by such act which in- 
jured him in his personal relation by depriv- 
ing him of the care and nurture of his parent, 
is another thing and injury—in the minds of 
the courts; although a layman finds it very 
difficult to distinguish the wrongs in principle, 
or satisfactorily arrive at any reason why one 
should be redressed and the other denied re- 
lief or recompense of any kind. If the dis- 
tinction is in fact, as some courts would have 
us believe, purely statutory, our statutes 
should have prompt and proper revision. 
There are numerous cases to the effect that an 
action to recover damages for injuries to a 
parent, while en ventre sa mere. which injury 
caused the parent’s death, action may be 
maintained by an infant after his birth.4* 
This right on the part of the infant to recover 
is held to be wholly statutory, it is true. It 
did not exist at common law ; the right of ac- 
tion died with the person. Such was the law 
in England until the passage of Lord Camp- 
bell’s Act, in 1846. A statute similar to 
Lord Campbell’s Act is in force in nearly all 
the states.'° 

20. Same—But One Action to he Brought. 
—It being conceded the statute secures a right 
of action on the part of a subsequently-born 
child, can it by any means be cut out of this 
right before birth and denied relief after 
birth? The right secured to such a child is 
not an exclusion of all others ; and parties ag- 
grieved, their cause of action having accrued, 


ror In- 


629, 49 Atl. Rep. 704, 55 L. R. A. 118, relying on Walker 
v. Great N. Ry. Co., L. R. 28 Ir. 69; Dietrich v. 
Northampton, 138 Mass. 14, 52 Am. Rep. 242; Al- 
laire v. St. Luke’s Hospital, 184 Ill. 359, 75 Am. St. 
Rep. 176, 56 N. E. Rep. 638, 48 L. R. A. 225. 

48 Missouri Pac. R. Co. v. Lehmberg, 75 Tex. 61, 12 
S. W. Rep. 838; Nelson v. Galveston, H.& 8S. A. R.Co., 
78 Tex. 621, 22 Am. St. Rep. 81, 14S. W. Rep. 1021, 11 
L. R. A. 391. See Cal. Civ. Code $ 3333, and note; 
Cal. Code Civ. Proc. §377 and note. 

49 Louisville & N. R. Co. vy. Sanders, 86 Ky. 259,58. 
W. Rep. 563; Nelson vy. Galveston H. & s. A. R. Co., 
78 Tex. 621, 22 Am. St. Rep. 81,148. W. Rep. 1021, 11 
L. R. A. 391. 
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cannot be required to defer commencing such 
action until after the birth of the prospective 
child,—be those persons mother or brothers 
or sisters. What will be the effect of suit or 
settlement before birth of the child: Weare 
not surprised to find some courts holding the 
after-born infant cut off. The theory on 
which these cases are grounded is that the 
statute contemplates but one action. But it 
is pertinent to inquire whether an action is 
such an action as is contemplated by the stat- 
ute unless all the heirs or children, born and 
to be born, are made parties to the suit. A 
child not born cannot be made a partv to a 
pending action, personally or through arepre- 
sentative; and that being the case, an 
action by a portion only of the parties 
who should be plaintiff does not ex- 
haust the statute and relieve the defendant. °° 
In a forceful dissenting opinion in the case 
of Dauber v. Western Meat Company, Mr. 
Chief Justice Beatty, among other things, 
says: ‘‘If therefore, an action is brought by 
some of the heirs without joining the others, 
that is not the action which the statute pro- 
vides for, and it would be dismissed upon 
demurrer or plea, unless the proper parties 
were brought in. But if the defendant failed 
to make the objection, in either mode, that 
there was a non-joinder of necessary parties 
plaintiff, and suffered a recovery by a part 
of those entitled to sue, he could not resist a 
recovery in a subsequent action by the other 
heirs of their share of the damages, unless he 
could show that the plaintiffs in the second 
action were estopped by some fraud or laches 
on their part. In this case the present 
plaintiff cannot possibly have been guilty of 
fraud or laches in connection with the former 
suit, for she was not born when the judgment 
was given, and if there was any fault it was 
the fault of the defendant in failing to make 
the issue, and exact the proof that the mother 
was the sole heir.’’ In other words, it is the 
duty of the defendant in such a case to plead 


in abatement the existence of an unborn 
ehild. ’ 
21. Same — Statute of Limitations. — A 


right of an infant in the womb to maintain 


0 See Galveston, H. & S. A. R. Co. v. Kutac, 72 Tex. 
643, 647, 11 S. W. Rep. 127; Nelson v. Galveston, H. & 
S. A. R. Co., 78 Tex. 621, 22 Am. St. Rep. 81, 14 S. We 
Rep. 1021,11 L. R. A. 391. Compare: Daubert v, 
Western Meat Co., 1389 Cal. 480, 96 Am. St. Rep. 154, 
69 Pac. Rep. 297, 73 Id, 244. 





such an action, after birth, being well estab- 
lished or conceded, the well-established rule 
of law applies, and the statute of limitations 
against bringing and maintaining such an ac- 
tion by a posthumous child to recover dam- 
ages for the death of its parent, resulting 
from injuries inflicted by the tortious act or 
negligence of the defendant while the infant 
plaintiff was en ventre sa mere, does not com- 
mence to run against him from the date on 
which the cause of action occurred, that is, 
the day on which the injuries were received, 
merely because his mother or another was 
capable of commencing a suit at that time.*+ 

22. Same—Prior Recovery by Another.— 
It has been held by the California supreme 
court that a child is unborn, and its existence 
is unknown to the defendant at the time that 
the judgment in favor of the widow, or other 
heirs, is given for damages for a negligent 
act resulting in the death of the father, an 
action cannot be maintained by the child 
after its birth, notwithstanding the provisions 
of the code giving it a right to maintain an 
action after birth for a cause arising while 
en ventre sa mere.°* The reasons for this 
conclusion are not apparent, and the courts 
are manifestly not satified with it, and felt 
constrained to add: ‘‘Whether the same rule 
would apply in a case where the other heir 
was in being, or where the existence of an 
unborn child was known to the defendant at 
the time of the previous action and trial, are 
questions which are not intended to be here 
decided.’’®*® So that the main question may 
properly be said to be an open one in Cali- 
fornia, notwithstanding the Daubert decision. 
The vigorous dissent by Chief Justice Beatty 
in the above case shows that the unborn in- 


41 Nelson vy. Galveston, H. & S. A. R. Co., 78 Tex. 
621, 22 Am. St. Rep. 81, 148. W. Rep. 1021, 11 L. R. A, 
391. Compare: Louisville & N. R. Co. v. Sanders, 86 
Ky. 258,5 S. W. Rep. 563, in which it was held that 
‘*as the statute giving the right of action was punitive, 
there could be but one recovery. And as there is but 
one cause of action, and the right to sue upon itis 
given to either of three persons, and there is one in 
esse who can sue, and fails to do so within one year 
from the accrual of the cause of action, all are barred, 
although the others may be under the disability of 
minority.” 

52 Daubert v. Western Meat Co., 139 Cal. 480, 483, 96 
Am. St. Rep. 154, 69 Pac. Rep. 297, 738 Id. 244 (vigor- 
ous dissent by Beatty, C. J.). Compare: Nelson v, 
Am, St, 


Galveston, H. & 8. A. R. Co., 78 Tex. 621, 22 
Rep. 81, 148. W. Rep. 1021, 11 L. R. A. 391. 

53 Daubert y. Western Meat Co., 139 Cal. 480, 483, 96 
Am. St. Rep. 154, 69 Pac. Rep. 297, 73 Id. 244. 
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fant is entitled to as full protection under the 
California civil code, and its rights should 
receive as much consideration from the court 
as the rights of the tortious or negligent de- 
fendant under the California code of civil 
procedure. He says, in part: ‘‘The appellant, 


to sustain her appeal, must establish two 


propositions: 1. If a man’s death is caused 
by the wrongful act or neglect of another, and 
he leaves surviving him a wife and living 
child, and the wife sues alone for the dam- 
ages recoverable under section 577 of the code 
of civil procedure, a recovery by her in that ac- 
tion is not a bar to another action by the 
child; and 2. A child conceived, but not yet 
born at the time of the father’s death, or at the 
time of the judgment in favor of the mother, 
has in this respect the same rights as a child 
living at the time of the father’s death.’’®* 
That an unborn child has such rights in all 
things for its benefit in the matter of injury to 
its estate, expectancy or property is readily 
demonstrable, and in fact is no longer any- 
where questioned. Is there any reason, law 
or justice in the contention that the infant 
has not the same right of action to recover 
damages for injuries thus received to its per- 
sonal relations ; to its rights to the mainten- 
ance, care, support, nurture and society and 
direction of its parent? 

23. Conclusion.—It is submitted that the 
cases under review, while they appear to mili- 
tate against the right of an unborn child to 
maintain an action, on its birth alive and cap- 
able to living, for wrongful injuries to its 
person while in its mother’s womb, they do 
not even measurably determine the matter. 
In those cases in which the question was pro- 
perly before the court and squarely presented, 
as in the case of St. Luke’s Hospital, in which 
the infant plaintiff received the injury to its 
own proper person complained of in an acci- 
dent caused by the negligent operation of a 
defective elevator as the mother was being 
taken to the apartments assigned to her for 
accouchment,—the result is arrived at by a 
divided court, and the dissent has the better 
reason, the stronger argument and the sounder 
principle to support it. In the Walker case 
the pleadings were so defective that the ques- 
tion was not properly presented, and the 
gratuitous discussion by the judges of the 
moot question is interesting, like all learned 

54See alse paragraph 20 this article. 





‘‘academics old or new,’’—but is without 
weight or authority as a precedent for the 
precedent-bound lawyer or judge. From a 


juristic point of view, the question is still rex 


nova, or at least without an authorative pre- 
ecedent. And from an enlightened and hu- 
manitarian stand-point, an infant should be 
permitted to maintain an action to recover for 
damages suffered in its own proper person 
while en ventre sa mere, the same as it may 
maintain an action to redress the less serious 
wrong of injury to its property, suffered while 
in that state. It is submitted that an en- 
lightened application of well-established prin- 
ciples and well-settled rules to this new con- 
dition will give such an infant right to main- 
tain such action. 
James M. Kerr. 
San Francisco, Cal. 


BUILDING CONTRACTS — DAMAGES FOR 
BREACH—STIPULATIONS FOR PENALTY. 


STEPHENS v. PHOENIX BRIDGE CO. 





Circuit Court of Appeals, Second Circuit, June 10, 1905. 


In a building contract damages for breach when 
there is a stipulation for a penalty for breach of $100 
per day for delay beyond date for completion, re- 
covery limited to actual damages and an action ona 
quantum meruit may be maintained subject to the 
right of defendant to set up the contract to limit the 
amount of recovery. 


Interest is not recoverable in a demand which is 
unliquidated and which is subject to counterclaim 
also unliquidated. 


PER CuRIAM. This is «a writ of error by the 
defendants in the court below to review a judg- 
ment for the plaintiff entered upon the verdict 
of a jury. The action was brought to recover 
the reasonable value of the materials and labor 
furnished by the plaintiff for a viaduct which 
the defendants were erecting for the city of New 
York upon a written contract between them and 
the city. It appeared upon the trial that the 
materials and work were furnished under a con- 
tract between the parties by which the plaintiff 
undertook to complete the metal work of the 
structure at aspecified date, and ‘‘to be subject 
toa penalty of one hundred dollars per day for 
any time beyond that day,’ and by which the de- 
fendants undertook to pay as the work progressed. 
upon monthly estimates, reserving 15 per cent. of 
the contract price, which was to be paid within 
60 days after completion, part in cash and part 
in four months’ notes of the defendants. Per- 
formance was not completed by the plaintiff 
within the time specified by the contract, but 
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full performance otherwise was subsequently 
made, and the defendants accepted the work and 
paid all sums due by the terms of the contract, 
except the reserved payment, which amounted 
to $13,960, less $4,000 owing to the defendants 
for the use of their plant and other assistance. 
It was not disputed upon the trial that the rea- 
sonable value of the labor and materials was the 
contract price, but the defendants contended that, 
the contract not haying been performed by the 
plaintiff within the specitied time, the plaintiff 
was not entitled to recover, and that in any event 
the defendants were entitled toa deduction of 
$100 per day for the delay. ‘The trial judge ruled 
against these contentions, and allowed the de- 
fendants to’ prove the amount of their actual 
damages caused by the delay. 

The only assignments of error that require 
notice are those which challenge the rulings of 
the trial judge that the plaintiff was entitled to 
maintain the action notwithstanding it had not 
fulfilled the terms of its special contract with the 
defendants; that the defendants were entitled by 
way of counterclaim only to the actual damages 
sustained by them by the delay in the completion 
of the contract, and not to the $100 per day men- 
tioned in the contract; and that the plaintiff was 
entitled to interest upon any amount which the 
jury might find to have been owing by the de- 
fendants to the plaintiff from the time when the 
demand became payable. These assignments of 
error may be briefly disposed of. 

1. It is entirely well settled that an action in 
quantum meruit can be maintained upon the facts 
which appeared upon the trial, and the proposi- 
tion is so elementary that it seems quite surpris- 
ing that it should be controverted. The plaintiff 
was not required to produce the contract in evi- 
dence, and did not do so, but relied upon the 
ordinary proof of the reasonable value of the 
materials and labor furnished. When the con- 
tract was produced by the defendants, its only 
effect was to reduce the amount of the plaintiff’s 
recovery by limiting it to the contract sum, less 
the amount of the defendant’s counterclaim for 
damages for delay; and, if the sum referred to in 
the contract as a ‘penalty of one hundred dollars 
per day” for delay in fulfilling entitled the de- 
fendants to damages at that rate, the amount of 
their counterclaim was fixed accordingly. 

2. There was nothing apparent on the face of 
the contract, and nothing which we can discover 
in the extrinsic facts bearing upon the subject- 
matter of the contract or the situation of the de- 
fendants in respect to the consequences of delay, 
to show that the damages likely to be sustained 
by the defendants by delay in fulfilling the con- 
tract were extraordinary, or in their nature uncer- 
tain or incapable of being definitely ascertained. 
‘The case was therefore one where the general 
rule applies that the use of the word ‘‘penalty’’ 
in such a contract is not to be regarded as in- 
tended to fix the measure of recovery for a breach, 
but the party claiming damages must prove his 
actual damages. 





3. Notwithstanding the greater liberality of 
the more recent adjudications in allowing inter- 
est by way of damages fer withholding the pay- 


)} ment of money justly owing against the delin- 


quent party, none to which we have been cited 
go the length of allowing it in a case like the 
present. The sum owing from the defendants to 
the plaintiff was uncertain, and unascertainable 
by computation, at the time of the commence- 
ment of the action; it depended not only upoa 
what should be found to be the reasonable value 
of the material and services furnished by the 
plaintiff, but also upon the amount which it 
should be found ought to be deducted from the 
plaintiff’s claim, and this amount was likewise 
uncertain, and unascertainable by computation. 
That interest is not allowable from the com- 
mencement of the action upon such a state of 
facts is very satisfactorily shown by the opinion 
in White v. Miller, 78 N. Y. 393, 34 Am. Rep. 
544. That it is not allowable at all was deter- 
mined in Delafield v. Village of Westfield, 169 
N. Y. 582, 62 N. E. Rep. 1095, which is a case 
exactly in point, and which was cited and un- 
questioned in the later case of Sweeny v. City of 
New York, 173 N. Y. 414, 66 N. E. Rep. 10}, 
where the general question of allowance of in- 
terest upon unliquidated demands was carefully 
considered by the court. See, also, Carricarti v. 
Blanco, 121 N. Y. 230, 24 N. E. Rep. 284. In the 
absence of controlling decisions in the federal 
courts, we are disposed to adopt as guides, in 
determining when interest should or should 
not be allowed, the rules deducible from the de- 
cisions in New York, where the question in all 
its phases has been so frequently and go fully dis- 
cussed. We are satisfied that interest should not 
have been allowed in the present case, and, the 
amount allowed being $1,295.37, the recovery was 
to that extent excessive. 

The judgment is reversed, unless the plaintiff 
stipulates to reduce it by deducting the amotmt 
of the interest; and, upon filing a stipulation to 
that effect in the court below, that court is in- 
structed to modify the judgment accordingly. 


NoTe.—While as a general rule the law will not 
imply !a promise on the pert of one party,{to pay for 
services under a direct and express contract with an- 
other, it does frequently imply a promise to pay for 
services performed. Perry v. Bailey, 12 Kan. 539. 
It does not imply a promise to pay for services in the 
face of an express understanding, that if a certain 
venture should prove a financial failure the other 
party was not to be responsible in case of less. Zer- 
rahn vy. Ditson,'117 Mass. 553. Nor in case a party 
agree to serve another gratuitously. Suits v. Tay- 
lor, 20 Mo. App. 166. Butin New York it is held that 
an implied agreement to pay for materials when not 
inconsistent with an existing written contract be- 
tween the parties will sustain an action to recoverfor 
the value of such materials. Smith v. Lipincott, 49 
Barb. 398. And after entering into a contract specifi- 
eally setting forth conditions, such written contract 
was abandoned, and the plaintiff_ proceeded to exe- 
cute the work which was accepted and a benefit’ 
thereby derived, the plaintiff was held entitied to re- 
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cover the reasonable value of his work. Allen v, 
MecNew, 27 Tenn. (8 Humph.) 46, Cent. Digest, Work 
& Labor, sec. 23. 

It has been held in the following cases that one 
who performs services under a special contract can- 
not recover therefor, on a quantum meruit: 

Jones vy. Vestry of Trinity Parish (United States 
1883), 19 Fed. Rep. 59; Spear v. Gardner, 16 La. 
Ann. 383; Walker v. Butry, 24 La. Ann. 349; Suc- 
cession of Jackson, 47 La. Ann. 1089 (1895), 17 So. Rep. 
598; Crimp v. Mead, 3 Mo. App. 288; Chambusv. 


King, 8 Mo. App. 518; Champlin vy. Butler, 18 Johns. | 


(N. Y. 1820), 169: Trimbill v. stillwell, 4 E. D. 
Smith, 512. Contra, Gillris v. Manhattan Beach Imp. 
Co. (N. Y. 1898),73 Hun, 507, 26 N. Y. Supp. 381; 
Hect v. Stanton (Wyoming 1896),6 Wyo. 84, 43 Pac. 
Rep. 508. 

It has been held in the following cases that indebi- 
tatus assumpsit will lie to recover the stipulated com- 
pensation due under a special contract for work and 
labor, where the contract has been completely exe- 
euted: Brockett v. Hammond (United States 1812), 
Fed. Cas. No. 1916,2 Cranch C. C. 156; Pepsico v. 
Coutz (1829), Fed. Cas. No. 11188, 3 Cranch C. C. 425; 
Tramruell v. Lee Co. (Alabama 1891), 94 Ala. 194, 10 
So. Rep. 213; Fowler v. Deakeman (Illinois 1876), 84 
Ill. 180; Michael’s Bay Lumber Co. y. Jenks, 20 TI. 
App. 369; Seott v. Congdon (Indiana 1886), 106 
Ind. 268; Schwartzel v. Karns (Kansas 1896), 2 Kan. 
App. 782, 44 Pac. Rep. 41; Jenkins v. Long (Mary- 
land 1855), 8 Md. 132; Daniel v. Daniel (Mississippi 
1888), 4 So. Rep. 95: Hurst v. Litehfield (New York 
1868), 39 N. Y. 377. Contra, Hubbard v. N. Y., N. E. 
& W. Investment Co. (United States 1887), 119 U. S. 
696. See, Cent. Dig., Work & Labor, sees. 23 1-2, 33 
and 36. Stipulation for penalty. Damages commen- 
surate with the injury may be recovered. Cent. Dig., 
Damages, sec. 179. See, also, secs. id. 180, 181, 182. 

As to recovery of interest in an unliquidated de- 
mand and which is subject to unliquidated demand 
on a counterclaim, see 29 Cent. Dig., Interest, secs. 
35-40. 


JETSAM AND FLOTSAM. 





APPLICATION OF TILE RULE AGAINST PERPETUITIES 
TO OPTIONS TO PURCHASE. 


According to the most satisfactory statement of the 
rule against perpetuities, no interest subject to a con- 
dition precedent is good unless the condition must be 
fulfilled, if at all, within twenty-one years after some 
life in being at the creation of the interest. Gray, 
Rule Against Perpetuities, § 201. Consequently, the 
English courts have held that a covenant by a land 
owner giving the covenantee the option of purchasing 
his land at any future time is void as creating a per- 
petuity. London, etc., Railway v. Gomm, 20 Ch. D. 
562. And the chancery division has recently decided 
that a covenant in a lease for ninety-nine years that 
the lessee may purchase the fee at any time during 
the term is obnoxious to the rule. Woodall v. Clif- 
ton, 39 Law Jour. 644. 

It may be objected that these results are opposed on 
principle to the well-established English doctrine 
which exempts covenants for perpetual renewal in 
leases from the operation oftherule against perpetui- 
ties. Hare v. Burges, 4 Kay and J.45. Of the many 
suggestions which have been advanced to explain this 
exemption (see 13 Harv. L. Rev. 472, 482), the most 








noteworthy is that the covenant is part of the lessee’s 
present interest, and the right of a present possessor 
of land to continue or drop his interest is not a right 
subject to a condition precedent. Gray, Rule Against 
Perpetuities, § 230. This explanation, however, while 
sufficient in the case of an absolute covenant to re- 
new, is not equally satisfactory when the right to re- 
newal is limited to arise only upon giving notice with- 
ina particular time and paying a specified fine. 42 
Sol. Jour. 628. Such stipulations, as well as other ve- 
quirements establishing conditions precedent to the 
right of the covenantee, are common and are held not 
to invalidate the covenants, See Finch v. Underwood, 
2 Ch. D. 310; Sweet vy. Anderson, 2 Bro. P. C. 256. On 
the whole, it would seem that the doctrine of exempt- 
ing covenants for perpetual renewal from the applica- 
tion of the rule against perpetuities must be regarded 
asapure exception. See London, ete., Railway v. 
Gomm, supra. Indeed,some American courts have 
refused to recognize it. Morrison v. Rossignol, 5 
Cal. 64. It is impossible, therefore, to argue from 
this exceptional doctrine as a basis. A covenant to 
convey a fee at a remote time clearly creates an in- 
terest in land. That interest is subject, however, to 
the condition that the covenantee shall elect to take a 
conveyance of the fee: and if the covenant permits 
the condition to be fulfilled at too remote a time, the 
rule against perpetuities is infringed. It is well 
settled that to be valid an executory interest in a legal 
estate created by means of a shifting or springing use 
must be so limited that it must necessarily take effect: 
if at all, within the period required by the rule. 
Sug. Gilb. Uses, 3d Ed., 156, 157. In the case of the 
covenant to convey there is a springing limitation of 
the equitable estate, since upon the election of the 
covenantee to purchase, the equitable estate passes 
from the covenantor and vests in him; and if sucha 
limitation of the legal estate by way of springing or 
shifting use is void, itis hard to escape the conclu- 
sion that the same must be true in the case of the 
equitable estate. In other words, there is no differ- 
ence, for the purposes which the rule against per- 
petuities isdesigned to accomplish, between an op- 
tion to purchase and what is called a conditional lim- 
itation; and both must take effect within the time 
required by that rule. 


LAWLESSNESS OF THE CIURCH OF ENGLAND. 
An American who recently spent several months in 
England, told the writer that one of the worst fea- 
tures in the fabric of English social conditions today, 
is the power the church of England is exercising. He 
looks upon it ‘fas a menace to its government in its 
effort to control its political policy: that the arrog- 
ancy of the church party is growing more and more 
obnoxious and must eventually result in open revolt.” 
His statements are certainly emphasized in the fol- 
lowing from the Law Journal, of London: 
‘Ecclesiastical bigotry has always been one of the 
darkest features in the history of the church, and it is 
clear from some of the proceedings at the church 
congress that this spirit of bigotry is far from extinct. 
In the discussion on marriage and divorce, the Bishop 
of Rochester is reported to have said that ‘he was 
prepared to inhibit any clergyman who might re- 
marry persons who had been guilty parties in divorce 
eases,’ and looking round among the assembled 
clergymen, the Bishop added grimly that he had the 
‘inhibition papers with him in his bag.’ What a pro- 
nouncement, when we think of it, is this! The mar- 
riage of divorced persons is a perfectly valid mar- 
riage. The state allows it, the law upholds it, yet 
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here is the bishop of a state church established by 
law declaring publicly that he will punish with loss 
of livelihood and office any clergyman who solemnizes 
such a marriage, though according to law as declared 
by parliament, and even according to the conscience 
of the celebrating clergyman. What greater disre- 
spect could be offered to the legislature than this 
episcopal utterance; what greater disparagement of 
the state’s authority than by imputing to it a lower 
standard of morals than that arrogated to itself by the 
ehureh?”’ 


The CENTRAL LAW JOURNAL of St. Louis re- 
cently called attention to the ‘‘many instances occur- 
ring where attorneys refuse to deliver up papers of 
value unless paid unconscionable fees.”’ Probably 
there are more cases of this kind than come to public 
attention, but it is to be hoped that, after all, they are 
not very numerous. As that able periodival well says, 
the courts have summary jurisdiction over the at- 
torneys to produce papers and to compel them to give 
them over to the owner. The cases cited by the 
CENTRAL LAW JOURNAL are certainly so far in point 
as to justify its general remarks on this subject. It 
refers to Anderson vy. Bosworth, 8 Atl. Rep. 339; 4 
Barn. & Ald. 47,49; 3 T. R. 275; 8 Abb. Prac. 357; 5 
Dowling’s Rep. 689; 43 Wis. 96; 67 Ga. 39; 4 How. Pr. 
242, and 19 Pa. St.95.—New Jersey Law Journal. 


CORRESPONDENCE. 
4 LETTER FROM THE HON. WILLIS BROWN, JUDGE 
OF THE JUVENILE COURT OF SALT LAKE CITY, 


UTA. 


Editor of the Central Law Journal: 


I am giad to notice that my friend, Judge Lindsey, 
has taken advantage of your interest in our Utah 
law. He is doing the greatest work of any, but—he 
has no separate juvenile court. Judge Hurley of 
Chicago, said in an address at the Portland conven- 
tion: ‘“‘It is generally understood, and accepted as 
true, that the juvenile court, as such, is a distinct and 
separate court. Such, however, is not the case; it is 
simply a branch of the circuit court. The chancery 
side of this court had all the jurisdiction that was 
conferred upon it by the juvenile court law before the 
latter was enacted.”’ TheColorado law was enacted 
by Nebraska, and two district judges in Omaha ad- 
ministering the same are making a juvenile court :a 
farce in the matter of reaching the boys of the city. 
Judge Lindsey is the juvenile court, and because of 
this, with great success in Denver and no success with 
the same law in Nebraska and Minnesota, the op- 
ponents say ‘‘there is nothing in it as aseparate court, 
itis only the man.” As you have well written, the 
Utah law and court is practically the only legally con- 
stituted separate court in the United States designed to 
handle children. Our Salt Lake juvenile court there- 
fore is not included in the sweeping statement of 
Judge Hurley, who was Chicago’s first probation 
officer. Judge Lindsey himself is fearful of the Den- 
ver court with a successful political county judge in 
his place. I write this not for publication, as given, 
but because the minds of a great many are not clear 
on the subject. I have just visited Boise City and es- 





tablished a courtthere. See enclosed clipping. Under 
our law I have just established a detention home, as 
you will see by enclosed. In our court we Lave first 
jurisdiction in cases where adults contribute to de- 
linquency of children. Other juvenile courts do not 
handle this, but it is handled inthe criminal division 
and in Indianapolis where they have the adult de- 
linquency law, it is hard to get an indictment against 
parents and others, and it is practically ipoperative 
except for “‘bluffing” purposes. The other day I had 
a boy before me who was out under a suspended sen- 
tence to Ogden. He was found drunk. We got the 
saloon proprietor, in whose saloon the liquor was 
purchased, andit happened the proprietor sold the 
liquor himself. As we have always done, we sent the . 
boy to the state industrial school alone with his own 
papers. Then somehow I raised the spark of honor 
in the saloon proprietor, and without consulting a 
lawyer or attempting to evade his 30 days’ jail sen- 
tence, he took his mittimus and walked past his sa- 
loon to the county jail alone and gave himself up to 
the jailer. I let him out the next day, suspending 29 
days of the time, with the understanding that he would 
serve his time should we find that he admitted a boy 
under 18 in his saloon. We are trying to do some 
things here. This detention home I started alone, 
and it has been running three weeks, and it was only 
last Saturday the papers got on toit. We appreciate 
your, kind attention in the JOURNAL, and it is 
doing us much good. In Boise I found that it had 
converted the county attorney, whois now pushing 
their newly established court. It has helped us here 
also. WILLIS Brown. 


Salt Lake City, Utah. 


(The JOURNAL is inclined -to agree withgJudge 
Hurley of Chicago in the quotation above made, i. ¢é., 
‘that the chancery side of this court (circuit) had all 
the jurisdiction that was conferred upon it by the 
juvenile court law before the latter was enacted.” Yet 
the juvenile court may be made a separate court un- 
der the power of the legislature, to make reasonable 
regulations with regard to jurisdiction and methods 
of procedure, The fact that the legislature provides 
for aseparate court and certain regulations, does not 
change the nature of the court. The source of its power 
is the constitution which provides for courts of equity. 
The legislature may prescribe the process of proced- 
ure and therefore may so provide as to practically 
make the juvenile court a separate court from the 
circuit court and yet be a court of chancery. Because 
the circuit might have done just what the juvenile 
court is created for, in the exercise of its chancery 
urisdiction, does not take away the reason for or the 
jright to maintain juvenile courts as separate courts. 
This is only a reasonable regulation by the legislature 
of equitable powers derived from the constitution. 
This is just what is wanted and just what is provided 
for by the Utahact. Should any abuses arise in the 
conduct of the affairs of the juvenile court, the chan- 
cery powers of the circuit court should be invoked to 
correct them. We believe that the juvenile court 
should be a separate court. The judge should be 
carefully selected with the utmost anxiety to secure a 
person peculiarly adapted to fill the position, and the 
entire time of the judge should be given to this work 
alone. He should be appointed by the governor. By 
following some such plan we would not be reading of 
failures of the. juvenile courts, to accomplish great 
and lasting benefits to humanity, such as Judge Brown 
speaks of, and he himself has accomplished.—ED.] 
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HUMOR OF THE LAW. 








“Charles H. Hott, of Jackson, Mich., recently se- 
cured a divorce from Mrs. Hott on the ground of 
cruelty. A loca! paper remarked unfeelingly that 
there had probably been ‘a hot old time at the Hott 
house during their marriage.” 


tip in Besten the other day a young lawyer who 
spends most of his time trying to seem busy and 
prosperous, went out for a while, leaving on his door 
acard neatly marked, ‘Will be back in an hour.” 
Oa bis return he found some envious contemporary 
had inscribed underneath, ** What for?” 


Lord Bramton, a famous English cross-examiuer, 
told a story of how he once won a case on a technical 
greund when he had no defense. He forced a mag- 
istrate’s clerk to be put into the witness box by the 
prosecution to prove a purely formal matter. Now, 
having got bim there, he cross-examined him aud 
made him practically admit that he “led his magis- 
trates by the nose,’”’ to admit also that they had re- 
fused bail by his advice and that a judge at chambers 
had afterward granted it, although the witness had 
come up all the way from London to oppose it. Then, 
asked the cross-examiner: “You werein the room, 
sir, and did you not hear the learned judge say there 
was not a rag of acase against my unhappy client?” 
The prosecuting counsel objected, and it was ruled 
eut. But the jurors had heard it and had heard the 
aaswer stopped. The dissatisfaction thus adduced 
in their minds made them acquit the prisoner. Leay- 
ing the court that day, the prisoner’s counsel asked 
his opponent: “Why did you object to that ques- 
tion!” The latter indignantly protested that his ad- 
versary when he asked it must have known that it 
could not be put. “Yes, I did,’ was the answer; 
“but I knew you, too, and felt sure that you would 
object atthe right time. But you should have waited 
for the answer, as it would have been ‘No!’ ”’ 


Western Judge: ‘You are charged, -sir, with be- 
iug the leader of a party that hunted down and 
lynched a horse thief. The days-have gone by when 
citizens of this great commonwealth can take the law 
into their own hands, hence vour arrest. What have 
you to say?” 

Prominent Citizen: “I ain’t guilty, jedge. I'll tell 
you how it was. We caught the fellow and tied his 
hands and feet. Nothing wrong about that, was there, 
jedge?” ‘“‘No, no; that was no doubt necessary.” 
‘““Wall, jedge, there was a storm comin’ up and we 
couldn’t spare him an umbrella very well, and so we 
stood him up under a tree. That was all right, wasn’t 
it?’ “Certainly.” ‘‘Wall, the clouds kept gatherin’ 
an’ the wind was pretty high, and we didn’t want 
him blown away, so we tied a rope around his neck 
and fastened the other end to the limb above — not 
tight, jedge, just so as to hold him—and we left him 
standin’ solid on his feet. Nothin’ wrong about that, 
was there?” ‘Nothing at all.” ‘Then I can be ex- 
cused, can’t 1’ “But the man was found suspended 
from that tree and stone dead the next morning.” 


“None of us had anything to do with that, jedge. 
You see we left kim standin’ there in good health 
and spirits for we gave him all he could drink when 
we said ‘good-bye,’ but you see durin’ the night the 
rain came up an’ I ’spose the rope got purty wet an’ 
shrunk up a couple of feet. That’s how the sad acci- 
dent happened, jedge.”’ 
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1. ADMIRALTY—Libel for Personal Injuries.—Where a 
bond was executed to relieve a ship from liability under 
a libel for injuries, it was not discharged by libelant’s 
death, pending suit, which was revived in the name of 
libelant’s personal representative.—The City of Belfast, 
U.S. D.C., E. D. Pa., 135 Fed. Rep. 208. 


2. ADVERSE POSSESSION— Land Purchased at Tax 
Sale by Wife.—A wife purchasing land at a tax sale in 
possession of her husband as tenant for life held noten- 
titled to acquire a title by adverse possession.—Blair y. 
Johnson, Ill. , 74 N. E. Rep. 747. 


3. ADVERSE POSSESSION—What Constitutes. — Where 
defendant entered on her father’s land at his invitation 
and made improvements with money furnished by him, 
her ree ~ was not adverse.—Brettman vy. Fiseber, 
111, 74 N. &. Rep. 777. 


4. APPEAL AND ERROR — Administrator's Sale. — Pur- 
chaser of lund at administrator’s sale entitled to appeal 
from order containing two adjudications, irrespeetive of 
the appealability of one of the adjudications.—Podesta 
v. Moody, N. J. 60 Atl. Rep. 933. 


5. APPEAL AND ERROR—Bill of Exceptions.— Where 
the arguments submitted on appeal do not point out 
what evidence was improperly admitted or excluded, the 
assignment that the court erred in the admission and 
exclusion of evidence is waived.—Johnson y. Farrell, 
[ll., 74 N. KE. Rep. 760. 

7. APPEAL AND ERROK—Limitations as Against Omit- 
ted Parties —Where some of the plaintiffs in a joint 
judgment are made parties in error, the proceedings 
held commenced not only as to them, but to all others 
united in interest with them, so as to stop the running 
of limitations.—Snider’s Ex’rs v. Young, Ohio, 74 N. E. 
Rep. 822. 

8. APPEAL AND ERkOR—Technical Errors. — Technical 
error in failing to enter jadgment for the penalty ofa 
bond may be corrected by entry of judgment in the 
supreme court nunc pro tunc.—Donaher y. Flint, Mass., 
74.N.E. Rep. 927. 

9. ATTORNEY AND CLIENT—Disbarment.—Disbarment 
proceeding does not require charges to be preferred by 
information or indictment, or require a trial by jury or 
confrontation of the accused with the witnesses.—State 
v. McRae, Fla., 38 So. Rep. 605. 

10. BANKRUPTCY—Action by Trustee.—In an action by 
an assignee in bankruptcy, the defendant can set off 
claims against the bankrupt’s estate acquired after his 
insolvency, but before the daughter assumed the liabil- 
ity on which he is sued.-- Frank vy. Mercantile Nat. 
Bank, N. Y., 74 N. BE. Rep. 841. 

12. BANKRUPTCY—Designation of Record.—The court 
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of bankruptcy from which an appeal is taken has no 
jurisdiction to designate what records shall be certified 
on which the appellate court shall determine the ap- 
peal.—In re A. L. Robertshaw Mfg. Co., U.S. D.C., E. 
D. Pa., 185 Fed. Rep. 220. 

13. BANKRUPTCY—Discharge. — A bankrupt held not 
entitled to a discharge under Bankr. Act ch. 541, § 14b 
(2), because of his failure to keep any books from which 
his financial condition could be ascertained.—Jn re Al- 
vord, U. 8. D. O., D. Conn., 135 Fed. Rep. 236. 

M4. BANKRUPTCY—KExtension of Time for Application 
for Discharge.—A bankrupt held not entitled to an ex- 
tension of time for the filing of an application for a dis- 
charge within the court’s discretion, under Bankr. Act 
ech. 541, §14.—Jn re Lewin, U. 8. D. C., W. D. Tex., 135 Fed. 
Rep. 252. 

. Bb. BaNKRuPtTCY — Fraudulent Conveyance. — Under 
Bankr. Act ch. 541, § 70, cl. *‘e,’? trustees in bankruptcy 
may avoid a mortgage made by a New Jersey corpora- 
tion, which the creditors of the corporation might avoid 
under P. L. 1896, p. 298, §64.—Empire State Trust Co. v. 
Trustees of Wm. F. Fisher &Co., N. J., 60 Atl. Rep. 940. 

16. BANKRUPTCY—Lien of Conditional Sale. — Under 
Rev. St. Ohio, § 4155-2, a reservation of title in a con- 
tract for a conditional sale of chattels, which was not 
recorded at the time of the bankruptcy ofthe purchaser, 
is void as against his creditors, whether their claims 
arose before or after the sale.—Dolle v. Cassell, U. S.C. 
C. of App., Sixth Circuit, 185 Fed. Rep. 52. 

17. BANKRUPTCY — Petition in Involuntary Proceed- 
ings.—A petition in involuntary bankruptcy should 
state the nature of the petitioners’ claims; but an omis- 
sion in that respect may be cured by amendment.—Jn re 
White, U.S. D. U., E. D. Pa., 135 Fed. Rep. 199. 

18. BANKRUPTCY —l’references.—Grounds for reason- 
able belief in the present inability of a debtor to pay his 
debts in the course of business are not necessarily 
grounds for believing that he is insolvent, so as to re- 
quire the creditor to surrender payments received as 
preferences.—/n ve Pettingill & Co., U.S. D. C.,D. Mass., 
135 Fed. Rey. 218. 

19. BANKRUPTCY — Provable Debts. — Liability of a 
bankrupt indorserof commercial paper which did not 
become absolute until after the filing of the petition held 
@ provable debt.—Jn re Philip Semmer Glass Co., U.S. 
C. ©. of App., Second Circuit, 185 Fed. Rep. 77. 

20. BANKRUPTCY—Rights of Mortgagee.—An allowance 
to the attorney of a voluntary bankrupt held improper- 
ly made a prior charge on the proceeds of mortgaged 
property as against the mortgagee.—Liddon & Bro. v. 
Smith, U.S. C. C. of App., Fifth Circuit, 135 Fed. Rep. 48. 


21. BANKRUPTCY—Sale of Assets.—Where money nec- 
essary to pay taxes and priority debts under |Bankr. 
Act July 1, 1898, ch. 541, § 12b, had not been deposited, 
the pendency of a petition for composition held no dee 
fense to a proceeding for a sale of the bankrupt’s’as- 
sets.—In re William F. Fisher & Co., U.S. D. C., D. N, 
J., 136 Fed. Rep. 223. 

22. BANKRUPTCY—Validity of Mortgage.—Under Bankr. 
Act July 1, 1898, ch. 541, § 67, subds. “a,” “c,”’ 30 Stat. 564 
[U. 8. Comp. St. 1901, p. 3449], chattel mortgage void by 
the state law as against creditor of the mortgagor held 
void as against his trustee in bankruptcy.—Jn re First 
Nat. Bank, U. S.C. CU. of App., Sixth Circuit, 135 Fed. 
Rep. 62. | 

23. BANKS AND BANKING—Liability of Officers for Mis- 
management.—Oflicers of a bank held not guilty of mis- 
management, rendering them personally liable tojstock- 
holders, in permitting an overdraft resulting in a loss 
to the bank.—Cope v. Westbay, Mo., 878. W. Rep. 504. 


24. BENEFIt SOCIETIES—Coroner’s Verdict in Action 
on Benefit Certificate.—Where, in an action on a benefit 
certificate, insured denied liability on the ground of sni- 
cide, the verdict of a coroner’s jury was inadmissible as 
hearsay.—Kane v. Supreme Tent Knights of Maccabees 
of the World, Mo., 87 S. W. Rep. 547. 

25. BENEFIT SOCIETIES—Suicide.—In an action on a 





benefit certificate, whether insured shot himself acci- 
dentally or with suicidal intent held for the jary.—Kane 
v. Supreme Tent Knights of Maccabees of the World, 
Mo., 87S. W. Rep. 547. 

2%. BILLS AND NOTES—Bona Fide Holders.—Negotiable 
notes, acquired in good faith for value before maturity, 
are not vitiated in the hands of the holder by subsequent 
information of their infirmity.—Hillard v. Taylor, La., 
38 So. Rep. 594. 

27. BILLS AND NOTES — Negotiability. — A provision 
that, if the interest be not paid semiannually, it shall 
become principal and bear the same rate of interest, 
does not make the note nonnegotiable.—Brown v. Vos- 
sen, Mo., 87S. W. Rep. 577. 

28. BILLS AND NOTES — Rights of Indorsee after Ma- 
turity.—The indorsee of a check after maturity, with 
notice of defenses, is protected where he received it 
from a party who received it before maturity, and with - 
out knowledge.—Symonds vy. Riley, Mass., 74 N. B. Rep. 
926. 

29, CANCELLATION OF INSTRUMENTS—Basis of Equit- 
able Relief.—A federal court of equity has jurisdiction 
ofa suit for the cancellation vf a promissory note al- 
leged to have been obtained from complainant by fraud ; 
the remedy at law not being plain, adequate and com- 
plete.—Manning v. Berdan, U.S. C. C., D. N. J., 185 Fed. 
Rep. 159. 

30. CARRIERS—Injury to Alighting Passenger.—A pas- 
senger, injured while attempting to alight after the 
train bad started, held guilty of contributory negligence 
asa matter of law.—Alabama & V. Ry. Co. v. Jones, 
Miss., 38 80. Rep. 545. 


21. CARRIERS—Injury to Passenger Boarding Moving 
Train.—In an action by a passenger to recover for per- 
sonal injuries while attempting to step on a moving 
train, evidence held to sustain jadgment for defendant. 
Tobin v. Pennsylvania R.Co., Pa., 60 Atl. Rep. 999. 


82. CHATTEL MORTGAGES—Ownership of Property.— 
Mortgagee of property not belonging to mortgagor at 
time of execution of mortgage held not entitled to en- 
force mortgage to detriment of creditors of owner of 
mortgaged properiy.—Ott v. Sutcliffe, N. J.,60 Atl. Rep. 
965 


33. CONSTITUTIONAL Law—Oonstruction. — Wherever 
the intent of the framers of the constitution is clearly 
expressed, it will be followed by the court. — Keller vy. 
State, Tex., 87S. W. Rep. 669. 


34. CONSTITUTIONAL Law—Vested Property Bights.— 
Contingent interest under a will held acquired atthe in- 
stant of the death of the testator, and a property right 
which could not be cut down by subsequent imposition 
of a transfer tax.—In re Lansing’s Estate, N. Y., 74 N. E. 
Rep. 882. 

35. CONTRACT— Warranty as to Quality of Goods, — 
Under a contract of sale the buyer held not liable for 
the price if the seller fraudulently sent inferiur goods, 
knowing that an examination for defects could not be 
made within the time required by the contract.—Walter 
Price & Co. v. W. C. Morris & Co., Ky., 878. W. Rep. 782 


36. CORPORATIONS — Assignability of Underwriting 
Agreement.—An undrwriting agreement with a corpo- 
ration, by which the subscribers agreed to purchase an 
issue of its bond, is assignable by the corporation toa 
pledgee of the bonds.—Kirkpatrick v. Eastern Milling & 
Export Co., U. 8. C. C., D. N. J., 1385 Fed. Rep. 146. 

37. CORPORATIONS—Rights of Attaching Creditors of 
Foreign Corporation.—A receiver of a foreign corpora- 
tion, appointed in another state, cannot defeat an 
attachment or garnishment levied by a resident credi- 
tor on assets within this state before the reeeiver ac- 
quires possession.—Choctaw Coal & Mining Co. v. Will- 
iams-Echols Dry Goods Co., Ark., 87 8S. W. Rep. 6382. 


38. CORPORATIONS — Suit Against as Partnership. — 
Where in an action plaintiff sued defendant as a part- 
nership, but it was in fact a corporation, an exception on 
that ground is fatal to the action.—Welton v. Genesee 
Lumber Co., La., 38 So. Rep. 580. 
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39. CORPORATIONS—Unreasonable Increase in Ofticer’s 
Salary.—Equity held to have power to compel restora- 
tion of excessive amounts paid to officers of corporation 
by increases in their salaries and to adjust salaries to 
reasonable basis.—Raynolds v. Diamond Mills Paper Co., 
N.J., 60 Atl. Rep. 41. 

40. CRIMINAL EVIDENCE — Cross-Examination as to 
Evidence at Former Trial.—A court reporter having tes- 
tifled to certain admissions testified to by defendant on 
a former trial, it was error for the court to refuse to 
permit him to be asked on cross-examination concern- 
ing other evidence in the same connection.—Miller v. 
People, Lll., 74. N. E. Rep. 743. 

41, CRIMINAL EVIDENCE—Impeachment of Witness.— 
Where justice requires it, the state by leave of court can 
explain testimony of its own witness, after it has closed 
its case.—State v. Boice, La., 38 So. Rep. 584. 

42. CRIMINAL TRIAL—Argument Commenting on Ac- 
cused’s Wife’s Failure to Testify.—Where a prosecuting 
attorney ina prosecution for rape improperly referred 
to the failure of defendant to call his wife as a witness 
the court should have checked him in limine.—State v, 
Shouse, Mo., 87 S. W. Rep. 48. 

48. DOMICILE—Temporary Absence.—The temporary 
absence from the state of one domiciled therein is nota 
change of residence, unless there be added the animus 
manendi.—Watkinson vy. Watkinson, N. J., 60 Atl. Rep. 
931. 

44, EJECTMENT—Prima Facie Title.—Where in eject- 
ment plaintiffs claimed under recorded deeds and proved 
possession by their grantors, they established a prima 
facie title sufficient to authorize a recovery, unless de- 
fendants showed a better title.—Chicago Terminal R. 
Co. v. Winslow, Ill., 74 N. E. Rep. 815. 

45. ESTOPPEL—Failure to Assert Interest at Judicial 
Sale.—Failure of a person claiming an interest in the 
land sold at judicial sale to make a statement as to such 
interest will not work an estoppel.—Brady v. Carteret 
Realty Co., N. J., 60 Atl. Rep. 938, 

46. EsTorPEL — Ownership of Property. — Equitable 
owner of property occupied by tenants who paid rent to 
her held not estopped to assert ownership as against a 
creditor of the holder of the legal title.—Gallagher v. 
Northrup, Ill., 74 N. E.Rep. 7il. 

47, EXECUTORS AND ADMINISTRATORS—Accounting.— 
An opponent to an account, homologated so far as not 
opposed, retains a right to amend his pleadings and 
claim a larger amount than first claimed.—Succession of 
Sangfried, La., 38 So. Rep. 5938. 

48. EXECUTORS AND ADMINISTRATORS — Interest on 
Funds of Estate.—Where one of three executors isa 
trust company, and funds of estate are deposited with 
it, it is not liable for any other than the usual 2 per cent, 
interest.—In re Moore’s Estate, Pa., 60 Atl. Rep. 991. 

49. FEDERAL CouRTS—Jurisdiction.—The circuit court 
has no jurisdiction over an action for injuries brought 
against a domestic and a foreign corporation, where 
there is any ground to claim a right of action against 
the domestic corporation.—Keller vy. Kansas City, St. L. 
& C. R. Co., U. 8. C. C., E. D. Mo., 135 Fed. Rep, 202. 

50. FeERRIES—Interference with Franchise.—Where a 
town provides a person to be licensed to keep a ferry 
and pays the expenses beyond the amount ofthe tolls; 
it hasaright of action against those interfering with 
the business.—Inhabitants of Peru v. Barrett, Me., 60 
Atl. Rep. 968. 

51. FIRE INSURANCE—Geuneral Agents of Non-Resident 
Compan;.— Where a nonresident insurance company 
appoints a local agent inthe state, he has powers ofa 
general agent as to policies issued by him.—Richard vy. 
Springfield Fire & Marine Ins. Co., La., 38 So. Rep. 563. 

52. HOMICIDE — Provocation. — In a prosecution for 
assault with intent to kill, the court, in charging on 
provocation, should authorize the jury to look to antece- 
dent facts and circumstances.—Ivory Vv. State, Tex., $7 S, 
W. Rep. 699. 

58. HUSBAND AND WIFE--Chose in Action.—Husband 

nd wife hold achose in action made to them joistly 





during coverture as tenants in common, and not as joint 
tenants.—Aubry v. Schneider, N. J., 60 Ati. Rep. 929. 

54. INSANE PERSONS — Family Meeting. — A family 
meeting should be held and the approval of the court 
obtained, that an amount in excess of revenues may be 
legally expended and charged to the interdict for his 
support, under Civ. Code, art. 415.—Succession of Sang- 
fried, La., 38 So. Rep. 593. 

55. INTERNAL REVENUE—Legacy Tax.—A legacy left by 
a testratrix to adaughter “when she is 18 years old” is 
contingent, and not vested, and not subject to a legacy 
tax under War Revenue Act June 13, 1898, ch. 448, § 29, 30 
Stat. 464 |U. S. Comp. St. 1901, p. 2307].—Heberton v. Mc 
Clain, U. S.C. C., E. D. Pa., 135 Fed. Rep. 226. 

56. INTOXICATING LIQUOkS—Authority of Police Jury. 
- The question whether a police jury has authority under 
the statutes to license the sale of intoxicating liquors in 
a town or any parish is a proper one for judicial decision 
—Evans v. Police Jury of DeSotojParish, La., 38 So. Rep’ 
555. 

57. INTOXICATING LIQUORS— Place of Sale. — Sale of 
liquor, shipped C. O. D. pursuant to order taken by 
agent subject to approval, held to take place at the 
Seller’s place of business, which was outside the local 
option territory.—Sims v. State, Tex., 87 S. W. Rep. 659. 

58. JUDGMENT—Purchase by Attorney.—W here an at- 
torney purchases a litigous right in the form ofa judg- 
ment, the remedy of defendant is to oppose its execu - 
tion.—Kuck v. Johnson, La., 38 So. Rep. 559. 

59. JUDGMENT — Restraining Collection. — Defendant 
inan action on notes held entitled to enjoin the collec- 
tion of a judgment rendered against him until plaintiff 
should consent to a retrial and to the setting up of « 
certain defense.—Headley v. Leavitt, N. J.,60 Atl. Rep. 
963. 

60. JUDICIAL SALES—Statements as to Title.—At a judi- 
cial sale it is inequitable for a person in interest in the 
land sold to not only state facts, but to express a pre- 
judicial opinion as to the title.—Brady v. Carteret Realty 
Co., N.J., 60 Atl. Rep. 9388. 

61. LEWDNESS — Acknowledgment of Concubinage.— 
Acknowledgment of concubinage, when voluntary and 
unnecessary, is suflicient to establish its openness. — 
Succession of Landry La., 38 So. Rep. 575. 

62. LICENSES—Validity of Ordinance.—Ordinance re- 
quiring annual license fee of $10 for each wagon from 
which certain oils were handled construed, and held not 
so unreasonably high as to justify a court in holding it 
void as a prohibition on the business.—Spiegler v. City 
of Chicago, Ill., 74 N. E. Rep. 718. 

63. LIFE INSURANCE—Place of Contract.—A contract of 
insurance is completed at the place where the policy is 
delivered and premium collected.—City of Lake Charles 
v. Equitable Life Assur. Soc., La., 35 So. Rep. 578. 

64. MANDAMUS— Commission to Take Depositions.— 
Where the clerk of the court refuses to issue a commis- 
sion to take depositions because he thinks the testimony 
will be incompetent, lie will be compelled by mandamus 
to perform such ministerial act.—State v. McRae, Fla., 38 
So. Rep. 605. 

65. MASTER AND SERVANT—Dangerous Appliances.—A 
workman does not, by the mere fact of taking employ 
ment, assume the risks of all accidents which may hap 
pen from the breaking of a part of the appliances.— 
Wiliams fv. Levert Lumber & Shingle Co., La, 88 So. 
Rep. 567. 

66. MASTER AND SERVANT—Duty to Inspect Staging.— 
Where the superintendent of the construction of a build- 
ing ordered a staging to be moved, it was not his duty 
after it had been moved to inspect it.—White v. Unwin, 
Mass., 74 N. E. Rep. 924. 

67. MASTER AND SERVANT—Injury to Subcontractor’s 
Servant. — Where plaintiff,an employee of a subcon- 
tractor, was injured by the negligence of defendant’s 
servants, he was not a fellow servant of the latter.— 
Wagner v. Boston Elevated Ry. Co., Mass., 74.N. E. Rep. 
919. 

68. MASTER AND SERVANT—Negligence of Vice Princi- 
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pal.—A servant does not assume the risk of injury by 
the negligence of the master.—Warren v. Chicago, B. & 
Q. Ry. Co., Mo., 878. W. Rep. 585. 

69. MASTER AND SERVANT—Safe Appliances —A pain- 
ter, whose duty it is, according to the custom ofthe 
trade, to inspect scaffolds, need only exercise ordinary 
care in such inspection —George Weidemann Brewing 
Co. v. Wood, Ky., 878. W. Rep. 772. 

70. MASTER AND SERVANT— Voluntarily Undertaking 
Dangerous Work.—The injury of a servant while at- 
tempting without orders to replace a belton moving 
shafting held due solely to his own negligence which 
precluded his recovery from the master.—Johnson v. 
Bridgeport Deoxidized Bronze & Metal Co.,U. 8. C. C. 
D. Conn., 135 Fed. Rep. 216. 

71. MASTER AND SERVANT—Wrongful Death of Brake 
man.—In an action against a railroad for the death of a 
brakeman, deceased held entitled to rely on assurance 
of warning of danger given him by superintendent of 
freight train.—Edgar v. New York, N. H. & H. R. Co. 
Mass., 74 N. E. Rep. 911. : 

72. MECHANICS’ LIENS—Property Subject.—Where la- 
bor and materials were furnished under a single con- 
tract for the improvement of three houses, each separate 
lot held liable for the entire debt.—Guarantee Savings, 
Loan & Invest. Co. v. Cash, Tex., 87S. W. Rep. 749. 

78. MORTGAGES—Trespass to Try Title.—To entitle 
one to enforce redemption from incumbrance, he must 
sue for that purpose, alleging equities autherizing re- 
covery, and the right cannot be enforced in trespass to 
try title.—Parks v. Worthington, Tex., 87 S. W. Rep 
720. 

74. MUNICIPAL CORPORATIONS — Action Against for 
Personal Injuries.—Notice to mayor of injuries held 
sufficient as to time, place, circumstances, and character 
of injuries, under Rev. St. 1899, § 5724.—Burnette v. City 
of St. Joseph, Mo., 87S. W. Rep. 589. 

75. MUNICIPAL CORPORATIONS—Defective Sidewalks.— 
A pedestrian held not required to leave the sidewalk and 
go into the street to avoid a defect in the sidewalk negli- 
gently permitted to exist —City of Pascagoula v. Kirk- 
wood, Miss., 38 So. Rep. 547. 

76. MUNICIPAL CORPORATIONS—Improvement Bonds.— 
A holder of local improvement bonds for which special 
assessments had been pledged held entitled to share in 
collections in such proportion asthe amount of his bonds 
bore to the total amount of bonds issued, less sums pre- 
viously paid him.—Jewell v. City of superior, U.S. C. C. 
of App., Seventh Circuit, 185 Fed. Rep. 19. 


77. MUNICIPAL CORPORATIONS—Powers Delegated by 
Legislature.—The difficulty of specifically enumerating 
all the powers the legislature may intend to delegate to 
municipal corporations renders it necessary to confer 
some powers in general terms.—Porter v. Vinzant, Fla., 
38 Se. Rep. 607. 

78. MUNICIPAL CORPORATIONS— Street Paving Assesss 
ments.—The power ofa city to make street paving exist- 
only when distinctly conferred by legislative authority, 
and, where the mode of exercising the power is pre- 
scribed, it must follow.—Blanchard v. City of Barre, Vt., 
60 Atl. Rep. 970. 

79. NEGLIGENCE—Care Required of Children. —The 
ordinary care of an infaat is that degree of care which 
children of the same age of ordinary care and prudence 
are accustomed to exercise.—Goldstein v. People’s Ry. 
Co., Del., 60 Atl. Rep. 975. 7 

80. PARTIES—Deposits in Court.— Defendants’ right toa 
fund in controversy having been settled adversely to 
them, they were not necessary or proper parties to a 
subsequent suit between others to recover such fund.— 
Sanger Bros. v. Corsicana Nat. Bank, Tex., 87 8S. W. Rep. 
737. 

81. PARTNERSHIP—Effect of Failure to Deny Allegation 
—Where, in an action against a firm, the allegation of 
partnership was not denied, proof or a finding thereof 
was not necessary.—Sanger Bros. v. Corsicana Nat. 
Bank, Tex., 87 S. W. Rep. 737. 





82, PARTNERSHIP—Termination.—W here a manufactur. 
ing corporation employed a firm to act as its selling 
agents, the dissolution of the firm operated to terminate 
the contract of employment.—Meysenburg v. Littlefield, 
U.S.C. C., E. D. Mo., 185 Fed. Rep. 184. 

83. PLEADING—Petition.—On failure to annex to a peti- 
tion a copy of the authenticated act upon which the suit 
is brought, defendant may refuse to answer until the 
document is filed. Hillard v. Taylor, La., 38 So. Rep. 
594. 

84. POWERS—Duty of Purchaser from Life Tenant.— 
Where by deed or will the life tenant is invested with 
power to sell forthe purpose of reinvesting the proceeds, 
the obligation does not devolve on the purchaser to sce 
that the investment is in fact made, where there is no 
participation by the purchaser in an unauthorized sale.— 
Whitfield v. Burke, Miss., 88 So. Rep. 550. 

85. PRINCIPAL AND AGENT—Contract of Employment 
on Commission.—Where an agent was employed to sell 
the product of defendant’s manufactory, and he made 
no sales, and was discharged before the end of his term, 
he could recover nothing from his employer.—Morrow 
v. Tunkhannock Ice Co., Pa., 60 Atl. Rep. 1004. 

86. PUBLIC LANDS—Application to Vurchase.—Where 
an application to purchase a home section fails because 
of the superior rights of a lessee of the land applied for, 
a Claim of the applicant to another section as ‘“‘addition- 
al lands” must also fail.—Sanford vy. Terrell, Tex., 87 8. 
W. Rep. 655. 

87. RAILROADS—Duty to Fence Tracks.—In an action 
against a railroad for the killing of cattle, whether it was 
necessary for the railread to leave so much unfeuced 
track between a switch and cattle guard held a question 
for the jury.—Acord v. St. Louis Southwestern Ry. Co., 
Mo., 878. W. Rep. 537. 


88. RAILROADS—Effect of “M. C. B. Defect Card” on 
Car.—Placing a‘“‘M.C. B. defect card,” noting defects 
forbidden by the safety appliance act, held not to relieve 
the railway company using it for responsibility.—United 
States v. Southern Ry. Co., U. 8. D.C.,8. D. Ill , 135 Fed, 
Rep. 122. 

89. RAILROADS—Excessive Use of Right of Way.—A 
deed to a railroad company for right of way for the pur- 
pose of constructing and operating a single or double 
track railroad held not to convey the fee to the strip, 
but only the right to use it perpetually for right of way 
purposes.—Walker v. Illinois Cent. R. Co., Ill., 74 N. E. 
Rep. 812. 

90. RAILROADS—Failure to Give Warning at Crossing.— 
The presumption that the servants of arailroad per- 
formed their duty of ringing the bell and sounding the 
whistle ata crossing does not obtain, where there is 
evidence that such duty was not performed.—Roberts v. 
Wabash R. Co., Mo., 87 8. W. Rep. 601. 


91. RAILROADS—Injury to Person on Track.—Persons 
walking in the middle of a railrod track on.a dark night, 
taking no precaution for their safety, cannot throw upon 
the trainmen the entire duty of securing the same.— 
White v. Illinois Cent. R. Co., La., 38 So. Rep. 574. 


92. RECEIVERS—Petition to Turn Over Property.—On 
petition for order on receivers of insolvent corporation 
to turn over property claimed by petitioners, the only 
question is whether petitioners have shown such title 
that the court ought to direct receivers to surrender it. 
—Kirkpatrick v. Eastern Milling & Export Co., U.8. C., 
C.,D. N. J., 185 Fed. Rep. 146. 

93. RECEIVERS—Powers.—A receiver is an officer of the 
court appointing him, and his power does not extend 
beyond the jurisdiction of that court.—Choctow Coal & 
Mining Co. v. Williams-Kchols Dry Goods Co., Ark., 87 
8S. W. Rep. 682. 

94. REMOVAL OF CAUSES—Fraudulent Joinder of Resi- 
dent Defendants.—A statement in the petition for the re- 
moval of a cause to the federal court, that certain resi- 
dent defendants were fraudulently joined for the pur- 
pose of preventing a removal, held of no importance.— 
Southern Ry. Co. v. Sittasen, Ind., 74 N. E. Rep. 898. 
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95. REMOVAL OF CaUsEs—Jurisdiction of Suit in Rem: 
—A suit begun in a state court by attachment of prop- 
erty and removed into a federal court will not there be 
dismissed for want of jurisdiction because there has 
been no personal service on defendant, custody of -the 
res being recognized as giving jurisdiction.—Hubbard v. 
Central of Georgia Ry. Co., U. 8. C.C.,8. D. N. Y., 135 
Fed. Rep. 256. 

96. REVIEW—Divorce. — Condonation of adultery on 
which a decree for divorce was based will not justify 
leave to file a billof review.—Watkinson v. Watkinson, 
N. J., 60 Atl. Rep. 931. 

97. REWARDS—Performance of Service.—A reward of- 
fered ‘for the arrest of each of the parties convicted” of 
a stated crime is not earned by merely giving informa- 
tion to an officer which leads tothe arrest of a person 
subsequently convicted.—McClaughrey vy. King, U. 8. C. 
C., W. D. Ark., 135 Fed. Rep. 195. 

98, SALES—Bailment.—A contract for a sale of prop- 
erty may, while still executory, be changed to a bailment 
with an alternative of future conversion intoasale; and 
an agreement therefor is valid, altuough verbal and re- 
duced to writing after delivery has been made.—I/n re 
Naylor Mfg. Co., U. 8. D. C., BE. D. Pa., 135 Fed. Rep. 206. 

99. SALES—Bills of Lading.—Where bills of lading for 
cross-ties sued for were issued to plaintiffs as consign- 
ors, and by them shipped to defendant, it was immaterial 
that a third person claimed to be entitled to the ties as 
against plaintiffs.—Headley Lumber Co. v. Cranford & 
Hood, Miss. , 38 So. Rep. 548. 

100. SALES—Breach of Warranty.—In action for breach 
of warranty on sale of paint, charge that plaintiffs could 
not recover if the paint was applied without defendant's 
consent to green timber held erroneous.—Barton v. Chi- 
cago Fire Proof Covering Co., Mo., 87 S. W. Rep. 599. 

101. SALES—Rescission.—Purchaser of goods from a 
partner without knowledge that they were owned by the 
firm held entitled to rescind on learning that the goods 
were owned by the partnership.—Webb v. Steiner, Mo., 
87S. W. Rep. 618 


102. SALEs--Time asa Condition Precedent.—Time of 
performance of a contract to manufacture ice cans un- 
der a special order held a congition precedent.—Wall v. 
St Joseph Artesian Ice & Cold Storage Co., Mo., 87 S. W. 
Rep. 574 

103. SALES—Waiver of Right to Kescind.—Where a pur- 
chaser of machinery which does not comply withthe 
contract of sale retains and ses the same, he loses the 
right to rescind, and his only remedy is the recovery of 
damages for the breach of warranty.—Thomas China 
Co. v.C. W. Raymond Co., U. 8. C. C. of App., Sixth 
Circuit, 125 Fed. Rep. 125. 

104. SALES—Warranties.— Where the buyer and seller 
have equal knowledge and opportunities of knowing the 
properties of the thing in question, and each relies on 
his own judgment, there is no warranty. — Collins v. 
Tigner, Del. , 60 Atl. Rep. 978. 

105. SALVAGE—Saving of Derelict.—In making a sal- 
vage award forthe bringing into port of a derelict, the 
danger to navigate from her remaining afloat should be 
taken into consideration, and the award should be 
liberal, and such as toencourage the rendering of such 
services.—The Theta, U. 8. D. C., 135 Fed. Rep. 129. 

106. SHERIFFS AND CONSTABLES — Destruction of At- 
tached Property.—In an action against a sheriff by the 
owner of attached property destroyed by the negligence 
ofa caretaker, the sheriff held not prejudiced by the 
fact that the debtor was allowed to recover jndgment for 
the whole amount. — Fields v. Vallance, Ky., 87 8S. W. 
Rep. 770. 

107. STREET RAILROADS — Injuries to Infant Trespas- 
ser.—Street railroad company held not liable for in- 
juries to an infant trespasser voluntarily jumping or 
falling off a car.—Goldstein v. People’s Ry. Co., Del., 50 
Atl. Rep. 975. 

108. STREET RAILROADS—Running Into Funeral Pro- 
cession.—A street car is not required to stop at street 








intersections for a funeral procession to pass, nor to 
give a funeral procession the right of way.—Foulk v. 
Wilmington City Ry. Co , Del., 60 Atl. Rep. 973. 

109. TELEGRAPHS AND TELEPHONES —Selling Right to 
Operate Telephone System.—A telephone company held 
not released from its contract to pay a city for the right 
to operate a telephone system in the city, because 
others are given the right without charge.- City of Cah- 
fornia v. Bunceton Telephone Co., Mo., 87S. W. Rep. 604. 

110. TRADE MARKS AND TRADE NAMES — Unfair Com- 
petition.—The fact that defendant’s use ofa label sim- 
ilar to complainant’s, constituting unfair competition, 
had been inconsiderable at the time suit was brought, 
did not precinde an injunction, though an accounting 
was not warranted.—Devlin v. McLeod, U. 8. C. U., W. 
D.N. Y., 135 Fed. Rep. 164. 

111. TRESPASS TO TRY TITLE—Evidence as to Posses- 
sion.—In trespass to try title, evidence that defendant 
was picking cotton on the land in suit when the citation 
therein was served on her held competent on issue of 
possession and ownership.—Field v. Field, Tex., 87 8. 
W. Rep. 726. 

112. TRIAL — Debauching Female. —On _ prosecution, 
under Rev. St. 1899, § 1838, for having carnal knowledge 
of a female between 14 and 18 years of age, evidence as 
to general reputation of prosecutrix for morality and 
chastity held inadmissible.—State v. Day, Mo., 87S. W. 
Rep. 465. 

113. TRIAL—Requiring Jury to Indicate Findings.—In 
an action ona note and to foreclose a chattel mortgage, 
it is not error for the court to require the jury to indi- 
eate the paragraph of the charge or the issue upon 
which they base their verdict.—Scaling v. First Nat. 
Bank, Tex., 87 S. W. Rep. 715. 

114. TRIAL—Scintilla of Evidence Rule in Pennsy!- 
vania,—Where the testimony for plaintiff is a mere scin- 
tilla, and that for defendant is so overwhelming that no 
real controversy is raised, the verdict may be directed 
for defendant.—Cromley v. Pennsylvania R. Co., Pa., 60 
Atl. Rep. 1007. 

115. TRUSTS—Legacies to Minors. — Where legacies to 
minors constituted a trust, the right to sue to recover 
or preserve the same was in their trustee, and not inthe 
minors or their guardian or curator. — Morrow v. Mor- 
row, Mo., 87 8S. W. Rep. 590. 

116. TkusTS—Trespass to Try Title.—An action of tres- 
pass totry title to land may be maintained in his own 
name by one holding the land in trust for another.— 
Lewis v. Brown, Tex., 87 S. W. Rep. 704. 

117. WILLS—Bequest of Income of Estate. — On death 
of one of three beneficiaries of two-fourth interest in in- 
come of residuary estate of testatrix, contention that 
survivors took deceased’s share held untenable. — Col- 
ville v. Kinsman N. J., 60 Atl. Rep. 959. 


118. WILLS—Contingent Legacies. —A bequest to mi- 
nors on their becoming of age, ete., held to constitute a 
trust of which the executor was trustee, in the absence 
ofany other designation.— Morrow v. Morrow, Mo ,87 
S. W. Rep. 590. 


119. WILLS— Donation Causa Mortis. —A donation 
causa mortis in favor of one with whom testator has 
lived inopen concubinage must, at the instance of the 
heirs at law, be reduced to one-tenth part of the value 
of the estate, payable from the movables, under Civ. 
Code, art. 1481.—Succession of Landry, La., 38 So. Rep. 
575. 

120. WITNESSES—Impeachment.—While the state can- 
not impeach its own witness, it can explain, or place be - 
fore the jury through other withnesses, the exact facts 
as to matters so testified to.—State v. Boice, La., 38 So 
Rep. 584. 

121. WITNESSES— Value of Land in Condemnation 
Proceedings.—On the issue of the value of land sought 
to be condemned, the railrzad should have been permit- 
ted to show on cross examination how much the pro- 
perty owner paid and received for the land.—Indianap- 
olis & O. Traction Co. v. Shepherd, Ind., 74 N. E. Rep. 904 
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